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United States Department of the Interior

FISH AND WILDLIFE SERVICE
California-Nevada Operations (ffice
2800 Cottage Way, Room W-2686
Sacramento, California 95825-1846

In Reply Refer To;

1-1-06-F-0167 JUL -6 2006

Mr. Alessandro Amaglio
Environmental Officer, Region 1X

1.8, Department of Homeland Security
1111 Broadway, Suite 1200

Oakland, California 94607-4052

Subject: Programmatic Formal Section 7 Consultation on Federally Declared
Disaster FEMA-1628-DR-CA and FEMA-1646-DR-CA for FEMA-
Funded Disaster Assistance Projects Resulting frons the December 2005
thru April 2006 Flooding in 35 Counties in California

Dear Mr. Amaglio:

This document transmits the U.S. Fish and Wildlife Service’s (Service) programmatic biological
and conference opinion on the Federal Emergency Management Agency’s (FEMA) proposed
federally funded disaster assistance projects, as deseribed in FEMA™s May 2000 Programmatic
Biological Assessment for FEMA-Funded Disaster Assistance Projects in California, as
amended (programmatic biological assessment). A conference opinion is provided for animal
and plant critical habitats currently being proposed for designation by the Service. We received
your May 23, 2006, letter requesting initiation of consultation in our Sacramento Fish and
wildlife Office on May 24, 2006, At issuc are the effects of FEMA’s federal disaster assistance
program actions on more than 150 federaily listed species and their designated or proposed
critical habitals occurring in up to 35 ¢ounties located primarily in northern California. This
response is in accordance with the Endangered Species Act of 1973, as amended (16 U.S.C.
§1531 ef seq.)(Act), and the implementing regulations governing interagency consultations found
at 50 CFR Part 402.

This programmatic biological and conference opinion is based on information provided in the
following:

1. Programmatic Biological Assessment for FEMA-Funded Disuster Assistance Projects in
California. Federal Emergency Management Agency. May 2006, as amended;
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2. Conversations between the Service (H. McQuillen) and FIEMA staff, or thetr contracted
agents, assigned to federally declared disaster FEMA-1628-DR-CA and FEMA-1646-
DR-CA (S. Amaglio, R. Anchors, I. Hindiey, 1. Lang, S. Phillips),

3. Conversations and emails between the Lead Threatened and Endangered Species
Specialist for FEMA-1628-DR-CA and FEMA-1646-DR-CA (H. McQuillen) and other
Service biologists from the Sacramento, Ventura, and Arcata I'ish and Wildlife Offices;
and

4. Information contained in Service files.

A complete administrative record of this consultation is on file at the Sacramento Fish and
Wildlife Office (ref. # 1-1-06-F-0167).

Consultation History

April 3 - June 30, 2006: Service employees (1. McQuillen and S. Rickabaugh) were deployed
under Emergency Support Function 11 (ESF-11)Natural and Cultural Resources and Historic
Properties Protection Mission Assignment to FEMAs Sacramento, California Joint Field Office
to assist FEMA in reviewing applications for public assistance for compliance under the Act and
to prepare the appropriate documents necessary to initiate section 7 consuliation with the Service.

May 24, 2006: Scrvice received a written request from FEMA {(A. Amaglio) to initiate format
programmatic consultation pursuant 1o section 7(a)(2) of the Act on disaster assistance projects
that may affect federally listed species or their designated or proposed critical habitats.

June 01, 2006: FEMA submitted its final programmatic biological assessment to the Service
(California-Nevada Operations Office, Sacramento Field Office, Ventura Field Office, and
Arcata Field Office) for review and concurrence with FEMA’s “not likely to adversely affect”
determinations and for take authorization for “may affect” projects that are covered under thig
programmatic biological and conference opinion.

June 22, 2006: FEMA submitted an amendment to include the FEMA-1646-DR-CA federal
disaster declaration to its May 2006 final programmatic biological assessment to the Service
(California-Nevada Operations Office, Sacramento Field Office, Ventura Field Office, and
Arcata Iield Office) for review and concurrence with FEMA’s “not likely to adversely affect”
determinations and for take authorization for “may affect” projects that are covered under this
programmatic biological and conference opinion.
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PROGRAMMATIC BIOLOGICAL AND CONFERENCE OPINION

Scope of the Consultation

This document is a programmatic biological and conference opimon lor FEMA’s disaster
assistance program actions that are expected to occur as a result of the flooding that occurred in
California from December 17, 2005, through and including January 3, 2006, (FEMA-1628-DR-
CA) and from March 29 to April 16, 2006 (FEMA-1646-DR-CA}). 1t does not cover FEMA-
funded activities outside of the scope of the FEMA-1628-DR-CA or FEMA-1646-DR-CA
federal disaster declarations. This progranymatic consultation 1s designed to facilifate compliance
with the Act by FEMA for projects of a similar nature, that are occurring as a resuit of the
flooding, and that are likely to adversely affect more than 150 federally listed species and their
respective designated or proposed critical habitats occurring in up to 35 northern California
counties. This programmatic biological and conference opinion will expire exactly five
years from the signature date of this document. This period corresponds to the maximum
five-year renewal period proposed in FEMA’s May 2006 programmatic biological assessment, as
amended.

This document will also serve as the emergency consultation for all actions that were
implemented in response to the December 2005 thru April 2006 flooding that are eligible for
FEMA funding. Actions that were completed by FEMA’s applicants and sub-grantces as
“emergency” actions, as defined by the Service in 50 CFR §402.05 and by FEMA in 44 CFR
§206.201, prior 10 environmental review may be appended to this programmatic biological and
conference opinion provided that the actions were consistent with the guidelines, criteria,
assumptions, and intent of FEMA’s May 2006 programmatic biological assessment, as amended,
and did not: (1) result in jeopardy to a species; (2) adversely affect “critically” endangered
species listed in Appendix A; (3) result in the destruction or adverse modilication of designated
or proposed critical habitats; (4) exceed the maximum altowable take authorized in the Incidental
Take Statement of this document, or (5) was otherwise not eligible for inclusion in this
programmatic biological and conference opinion. “Critically” endangered species is defined as
meaning those species that the Service deems to be in a state of crisis, or verging on extinction,
due to their extremely low popuiation numbers and their extremely restricted ranges, this
includes species designated by the State of California to be “State Fully Protected” species.
Emergency actions that were conducted prior to environmental review that are subsequently
appended to this progranumatic consultation will be counted towards the cumulative amount of
take that is authorized in the Incidental Take Statement of this programmatic biological and
conference opinion.

Consultation Process

Section 7(a)(2) of the ESA requires federal agencies to review actions authorized, funded, or
carried out by them to ensure such actions do not jeopardize the continued existence of federally
listed species, or result in the destruction or adverse modification of designated critical habitat.
To that end, FEMA is proposing a three-tiered approach in order to comply with section 7(a)(2)
of the Act. Category 1 will encompass all projects determined by FEMA to have “no effect” on
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federally listed species or their designated or proposed critical habitats. FEMA will not initiate
further consultation with the Service on Category 1 projects. Category 2 will encompass all
projects determined by FEMA as “not likely to adversely affect” federally listed species or their
designated or proposed critical habitats. The Service has already prepared a programmatic “not
likely to adversely affect” concurrence letter for all Category 2 projects. Category 3 will
encompass all projects determined by FEMA as “likely 1o adversely affect” federally listed
species or their designated or proposed critical habitats. Category 3 projects will be addressed in
this programmatic biological and conference opinton or, for projects that are not eligible for
inclusion in this programmatic consultation, through individual section 7 consultation initiated
by FEMA with the appropriate jurisdictional field office on a project-specific basis prior to
project implementation.

Actions that are implemented as a result of this programmatic consultation will be consistent
with the guidelines, criteria, assumptions, and intent of FEMA’s May 2006 programmatic
biological assessment, as amended, and the terms and conditions outlined within this
programmatic biological and conference opinion. Prior {0 project implementation, a FEMA or
Service biologist assigned to the disaster will evaluate all of the proposed FEMA-Tunded projects
for consistency with the programmatic biological assessment, the programmatic “not likely to
adversely affect” concurrence letter, and the programmatic biological and conference opinion.
Service employces have been deployed to the Sacramento Joint Field Office for three months
during FEMA-1628-DR-CA to work side-by-side with FEMA’s biologists to develop FEMA’s
May 2006 programmuatic biological assessment (with amendments), the programmatic
consutltation documents, and a standard operating procedure (SOP) to guide the review process of
the proposed FEMA-funded projects. In addition to streamlining the consultation process, this
approach also has ensured that FEMA biologists understand the process that has been developed
and that they have received training from the Service biologists on how to appropriately analyze
the effect of the projects so that FEMA is in compliance with the Act. FEMA will monitor the
projects funded by their agency, track the effects 1o the specics and habitats, and submit annual
reports as described later in this document.

Process for Updating and Revising this Document

Upon implementation of the FEMA-funded actions following the completion of this
programmatic consultation, it may be necessary to update or revise this document, especially if
during project monitoring, new information is obtained by FEMA or its applicants or sub-
grantecs regarding a federally histed species, their habitats, or the direct or indirect effects of the
FEMA-funded actions on those species or habitats, When updates or revisions are warranted, the
Service will work with FEMA to prepare the updates and revisions as appropriate. If additional
specics become listed under the Act, additional critical habitat is designated, the scope of
FEMA’s distater assistance program changes, new federal disaster declarations are issued, or
other circumstances arise, FEMA will re-initiate consultation as described at 50 CFR §402.16
and work cooperatively with the Service to incorporate such changes into this programmatic
consultation document.
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Description of the Proposed Programmatie Actions

FEMA administers federal programs for response 10, recovery from, and preparation for
disasters. FEMA is authorized under the Robert T. Stafford Disaster Relief and Emergency
Assistance Act and the National Flood Insurance Act to provide state and local governments with
assistance 1o repair, restore, or replace disaster-damaged facilities, and to provide assistance with
actions that will reduce or eliminate threats to public health and safety and reduce the risk of
damage to public and private property during future disasters. FEMA has determined through
experience with other disasters that the majority of the typically recurring actions proposed for
funding can be grouped by type of action or location. For federally-declared disaster FEMA-
1628-DR-CA, FEMA may fund up to approximately 4,000 disaster-assistance projects within a
30-county arca (Appendix B) in California as a result of the flooding that occurred 1n December
2005 thru January 2006 throughout those counties. Some of these projects may directly or
indirectly affect federally listed species and their designated or proposed critical habitats.
Typically recurring actions that are eligible for FEMA funding include;

* Non-emergency debris removal;

o Constructing, modifying, or relocating facilities, which includes:

a. Upgrading or otherwise modilying buildings;

b. Providing temporary facilities;

c. Acquiring and demolishing existing facilities;

d. Repairing, realigning, or otherwise modilying roads, trails, utilities, and rail lines;
e. Constructing new facilities or relocating existing facilities;

. Relocating the function of an existing facility:

g. Extending the pressurized water service area; and

h. Developing demonstration projects

e Projects involving water courses und coastal features, which includes:

a. Repairing, stabilizing, or armoring embankments;

b. Creating, widening, or dredging a waterway;

¢. Constructing or modifying a water crossing;

d. Constructing or modifying a water detention, retention, or storage facility;
e. Constructing of modifying other flood control structures; and

f.  Constructing or modifying a coastal feature

e Vegetation management
a. Mechamical or hand-cicaring of vegeiation;
b. Herbicide treatments;
¢. Prescribed fire; and
d. Biological control
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These programmatic actions are described in detail in FEMA’s May 2006 programmatic
biological assessment, as amended, and provided at Appendix C and made a part of this
programmatic biological and conference opinion.

Some projects will not be eligible to be appended to this programmatic biological and conference
opinion. Projects that are “likely to adversely affect” species that the Service has determined to
be “critically” endangered (Appendix A) are not eligible for inclusion under this programmatic
consuitation. Projects that may have a cumulative effect also are not eligible for incluston under
this programmatic consultation. Most often, the projects with the potential for cumulative effects
are projects where multiple sites occur within the same watercourse, in the same habitat type in
close proximity to each other, or are somehow otherwise determined during the review process to
be ‘connected” in some manner and, therefore, cumulative in nature.

Other projects that may not be eligible to be appended to this programmatic consultation are not
as clear-cut as those mentioned in the preceding paragraph, The cligibility determinations for
these projects are made on a case-by-case basis by the Service or FEMA biologist conducting the
environmental review ol the project. These determinations are made following the June 2006
Endangered Species Act Decision-Making Process for FEMA-Funded Disaster Assistance
Projects SOP provided at Appendix D in this document. Based on an analysis of a sub-sample of
10% of the total project applications received to date (45 out of 450) that are pending
environmental review, one-third of the projects resulted in a “no effect” determination using the
SOP, one-third resulted in a “not likely to adversely affect” determination, and one-third resulted
inn a “likely to adversely affect determination; six of these being projects were not eligible for
inclusion in this programmatic consultation and must be consulted on individually. Based on the
resuits of this analysis, the following types of projects most frequently will not be eligible to be
appended to this programmatic consultation: (1) repairing, realigning, or otherwise modifying
roads, trails, utilities, or rail lines; (2) constructing new facilities or refocating existing facilities;
{3) actions involving watercourses and coastal features; and (4) vegetation management.

Additionally, all projects valued at less than $57,500 that require a Clean Water Act 404 permit
from the U.S. Army Corps of Enginecrs (Corps) are sent directly to the Corps by FEMA and are,
therefore, not covered under this programmatic consultation. The Corps will initiate section 7
consultations with the appropriate jurisdictional Service field office, as necessary, prior to the
implementation of those projects.

Proposed Conservation Measures

Unlike other programmatic approaches where specific criteria are developed for each individual
species or critical habitat in order to determine whether an action is eligible for inclusion, this
programmatic relies on the implementation of a comprehensive suite of general and species-
spectfic conservation measures to ensure that FEMA-funded actions reduce adverse effects to
federally listed species and their designated or proposed critical habitats to the maximum extent
practicable, This approach was adopted due to the magnitude of the two federally declared
disasters, the geographic scope of the two federally declared disaster areas (7.e., 35 counties), and
the total number of species or habitats that may be affected as a result of the FEMA-funded
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actions. The determination for whether a project is appended to this programmatic consultation
is based on whether or not implementation of the proposed general and species-specific
conservation measures will minimize the effects to species and their critical habitat such that the
take authorization provided in the Incidental Take Statement of this programmatic biological and
conference opinion is not exceeded. While the conservation measures proposed by FEMA are
not precise or spectfic for every possible specics or scenario encountered during these two
disaster-response actions, they do cover the vast majority of conservation measures that are
routinely proposed and impiemented by federal agencies and project proponents seeking section
7 consultations with the Service. Thus, while some temporary disturbances to habitats are
inevitable due to the magnitude of the two federally declared disasters and the nature of the
FEMA-Tunded actions, the proposed measures do ensure that very few, if any individual specics
would be killed or injured as a result of the proposed actions. Since the majority of the proposed
conservation measures are directed towards protection of the habitat, the measures also ensure
that no primary constituent clements of the designated or proposed critical habitats will be
eliminated or degraded to a point that they no longer support the survival and recovery of
federally listed species. As written, the proposed conservation measures minimize the likelihood
that the FEMA-funded actions will appreciably diminish the conservation value of the critical
habitat. The proposed general and species-speciiic conservation measures are included in
Appendices B & Cin FEMA’s May 2006 programmatic biotogical assessment, as amended
(provide at Appendix C in this document),

Status of the Species and Critical Habitat/Environmental Bascline

Refer to Appendix A in FEMA’s May 2006 programmatic biological assessment, as amended,
{or a brief introduction to the federally listed species that may be affected by FEMA’s
programmatic actions. Candidate specics are also listed in Appendix A. While this consultation
doesmot include or consider candidate species specifically, the proposed conservation measures
can provide beneficial effects to candidate species and wltimately prevent the need to list the
species under the Act. Detailed species accounts and environmental baselines for the federally
listed specics found in Appendix A of the programmatic biological assessment can be found in
the following publicly available resources: 1) proposed and final rules listing the species as
threatened or endangered under the Act, 2) proposed and final rules designating critical habitat,
3) draft and final recovery plans, and 4} five-year review documents,

Appendix E in FEMA's May 2006 programmatic biological assessment, as amended, describes
the total number of acres of designated or proposed critical habitat for approximately 50 species
with designated or proposed critical habitat; the number of individual critical habitat units for
cach species; the counties where the designated or proposed critical habitat occurs; and the
primary constituen! elements for all species with designated or proposed critical habitats. The
proposed and final rules designating critical habitat provide specific details on the role that cach
critical habitat designation serves towards the conservation of each species.

In general, the criteria used to proposc or designate critical habitat is based on the best available
scientific information that identifies areas which possess the physical and biological features
essentiat to the conservation of the species, and that may require special management
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considerations or protection for the species benefit. This approach generally leads to the
protection of the best quality habitat where a species occurs through the maintenance of the most
important geographical and ecological distribution of the species habitat. The protection of such
habitat, in turn, helps to maintain multiple populations and sub-populations of a species, thereby
preserving the maximum amount of genetic variation within the range of a species, Substantial
genetic variation minimizes the possibility of local extinctions due to increased threats caused by
human-induced factors coupled with naturally occurring random environmental cvents such as
floods and {ires. This basic conservation principle of population redundancy 1s well documented
in the sctentific literature and 1t apphies to all federally listed species (Tear ef af. 1993; Mangel
and Tier 1994; Meffe and Carroll 1994; National Research Council 1995; Hanski ef af. 2002;
Matthies es al. 2004).

Effects of the Proposed Action

The federally listed and candidate species addressed in this programmatic consultation may be
directly or indirectly harassed or harmed (e.g., killed or injured) as a result of the implementation
of FEMA-funded proiects. Many of the effects of the proposed projects funded by FEMA will be
temporary and very localized; conditions are expected to return to baseline levels or better over
time periods ranging from minutes (noise) to a few years (recovery of vegetation). Other actions,
while seemingly innocuous when implemented by themselves, will have cumulative, long-term
eltects over time. For example, the repair of multipie erosion sites along an carthen canal or
creck with riprap will have tong-termy, cumuliative affects both upstream and downstream of each
individual project site by hardening the embankment, thereby having an effect on the system’s
water velocity, transport volume, and other parameters. Habitat that is vital to the species
survival and recovery also may be adversely affected or otherwise lost, {ragmented, destroyed or
degraded: this includes legally designated or proposed critical habitat as well as other essential
habitat inctuded in recovery units and other priority arcas.

As deseribed in FEMA’s May 2006 programmatic biological assessment, all FEMA-funded
activities have the potential to harass individuvals of certain animal species when they are present
in the immediate project area even though all of the proposed general and species-specific
conservation measures are being implemented by the project proponent. Some projects have the
potential to harm individuals of certain animal species if those species are present naturally in the
project area, or if they temporarily enter the project area during construction activities. For
example, activities that are likely to cause direct or indircet harm to certain animal species and
their habitats include: grading and earthmoving; road construction; excavation and borrow;
hauling; maneuvering vehicles and heavy equipment on and off roads; discharge of contaminants
into soil and water; production of noise, vibrations, and dust; prescribed and/or accidental fire;
placement and removal of coffer dams and other temporary water diversions in crecks and rivers;
changes in hydrology: discharge of fill and sediments in water; and placement of riprap and water
control structures. Some animal species occur near enough 1o disaster-affected areas to be
affected indirectly by project activities that extend beyond the damaged features themselves,
including access routes, staging arcas, borrow sites, and downstream effects in watercourses.
Other indirect effects that may result from proposed actions include: disturbing or killing prey
species; encouraging predator species; and future urban development.
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There are over 90 plant species considered in this programmatic biological and conference
opinion, some of which are considered “critically” endangered, as defined previously and listed
in Appendix A of this document. Loss or fragmentation of habitat for federally Hsted and
candidate plant species may occur directly or indirectly from nearly all of the activitics listed
previously as well as simpler, minor activities such as the repair of roads, trails, and underground
utilifies. Erosion and runoff from construction activities within a watershed may bury plants and
seeds directly through project activities or indirectly with silt or dust; for example, if standard
Best Management Practices are not implemented fully and correctly. Eroston and runoff can
change the {ill capacity and hydroperiod of wetlands, especially vernal pools, and that fili,
whether intentional or unintentional may support invasive plants species that tend to successfully
out-compete federally listed, proposed and candidate plant species. Earthmoving activities
within a watershed my alter downslope hydrology such that it incidentally affecis the
reproductive capability of plants such as the western lily (Lilium oceidentale), Additionally,
many sensitive plant species are, at least to some degree, dependent on animal pollinator species
that are not well known; for example, vernal pool plants that rely on solitary bees whose life
cycle is spent in adjacent uplands. Loss of pollinators may result in reduced seed set, which then
alfects subsequent generations of plants and the species overall survival and recovery.
Ultimately, plant species addressed in this programmatic biological and conference opinion may
be affected adversely by future urban development facilitated by improved flood protection that
was funded through FEMA’s disaster assistance programs.

Many of the projects that FEMA proposes to fund will not have an eftect on federally listed
species and will not diminish the conservation value of the designated or proposed critical habitat
beeause many of the proposed projects are wholly confined to previously disturbed arcas where
exisling structures such as roads, bridges, and other facilitics were located prior 1o the disaster.
‘These areas do not contain or suppott the primary constituent elements for federally listed species
as described in Appendix E of FEMA’s May 2006 programmatic biological assessment, as
amended. Additionatly, many of the projects as described in the programmatic biological
assessment are relatively innocuous actions that result in temporary affects, if any, such as the
removal of debris floating on the surlace of a fake, the removal of silt that was deposited by
floodwater in an established campground, the removal of a landslide that is blocking a road, and
the re-grading and graveling of a road that washed out during a flooding event. These types of
projects will not affect or diminish the conservation value of the designated or proposed critical
habitat simple due to the nature of the actions.

FEMA’s disaster assistance program does have the potential to fund projects that may directly or
indirectly affect designated or proposed critical habitat. For example, if an existing culvert is
replaced with a culvert of a different diameter, an indirect affect could occur to designated or
proposed critical habitat if the change in culvert diameter affects the upstream or downstream
hydrology, thereby influencing the function and conservation value of the affected critical
habttat. In contrast, the reptacement of a flood-damaged culvert that once served as a dispersal
corridor for species such as salamanders and frogs that would have otherwise been restricted by a
dispersai-barrier may be considered to have beneficial affects for federally listed specics and,
thereby, the replacement of the culvert actually restores the function of a primary constituent
element identified in the eritical habitat proposal or designation. On the other hand, a FEMA-
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funded project that reconstructs a levee embankment by placing riprap where only soil existed
previously would directly affect the function of the primary constituent elements and would
ultimately degrade the conservation vatue of designated or proposed critical habitat. To address
this type of project that may affect, or that may diminish the conservation value of the designated
or proposed critical habitat, FEMA has proposed in its May 2006 programmatic biological
assessment, as amended, 1o initiate individual section 7 consultation on all actions of this nature.

"T'o demonstrate the anticipated effect of the proposed FEMA-funded actions on critical habitat,
the following analysis was conducted on a subset of projects and designated and proposed critical
habitats for which (GIS data was available. Of the nearly 5,400+/- applications for public
assistance that are anticipated to be received in response to the FEMA-1628-DR-CA and FEMA-
1646-DR-CA disaster declarations, FEMA estimates that 900 projects will undergo
environmental review by FEMA or Service biologists for compliance pursuant to the Act; this
does not include the projects that are sent to the Corps as discussed above. The remaining
4,500-+/- projects have been determined by FEMA to have “no effect” on federally listed species.

To date, approximately 600 projects from 'EMA-1628-DR-CA are pending environmental
review for compliance under the Act; 450 of those projects have currently been GIPS’d and
mapped in GIS in relation to the nearly 5.9 million acres of designated and proposed critical
habitat for approximately 50 species occurring within the FEMA-1628-DR-CA disaster
declaration area. Full data sets were not available for all species since many of the species’
critical habitats are not mapped in GIS or the final rules did not provide specific details about the
total number of units, locations, e¢fc. However, a subsct of 10 species’ critical habitals was
analyzed based on the location of the projects in relation to designated or proposed criticat
habital. These species included wide-ranging species with very jarge critical habitat designations
such as the vernal pool branchipods and northern spotted owl, as well as very small critical
habitat designations for very range-restricted species such as Suisun thistle and Scott’s Valley
spineflower. By extrapolating the results of the analysis of the critical habitat data for those ten
species, the Service is estimating that FEMA will fund projects in only approximately one-half of
the total number of designated or proposed critical habitat units. These units comprise only
approximately half of the total overall designated or proposed critical habitat acres, in
approximately one-hal{ of the counties declared in the FEMA-1628-DR-CA disaster. For
example, the northern spotted owl has approximately 6.9 miltion acres of designated critical
habitat distributed in 190 areas in multiple western U.S. states. Approximately 1.4 million acres
of critical habitat is designated in California in 61 individual critical habitat units, To date,
FEMA has received only 17 applications for public assistance within those 1.4 million acres in
California that need to undergo environmental review for compliance with the Act. If all 17
projects resulted in the maximum allowable amount of take of one (1) acre of habitat that is
authorized in the Incidental Take Statement under this progranumatic biological and conference
opinion, a maximum total of 17 acres of the total 1.4 million that is designated 1n California
would be adversely affected. Conversely, FEMA has received only one application for public
assistance in the 2,119 designated acres of Suisun thistie critical habitat. Therefore, to date, a
maximum of only one (1) acre of critical habitat could be adversely affected as a result of the
proposed FEMA-funded actions. The Service does not believe, based on the type of projects
proposed for funding by FEMA, the proposed general and spectes-specific conservation
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measures, and the extrapolated results of the analysis presented above that the anticipated level of
adverse affect of one (1) acre out of 2,119 acres for Suisun thistle and 17 acres out of 1.4 million
acres for the northern spotted owl is likely to diminish the conservation value of the designated
or proposed critical habitats.

In the case of the species that are determined by the Service to be “eritically” endangered
{Appendix A), onc (1) acre of adverse effects to the designated critical habitat could result in a
determination of adverse modification to critical habitat or jeopardy to the species, It is for this
reason that FEMA will initiate individual section 7 consultations on alt projects that are likely to
adversely affect “critically” endangered species.

Cumulative Effects

Cumulative effects include the effects of future State, Tribal, local, or private actions that are
reasonably certain to oceur in the action area considered in this programmatic biological and
conference opinion. Iuture Federal actions that are unrelated to the proposed action are not
considered in this section because they require separate consuitation pursuant to section 7 of the
Act. The following actions may affect the species covered in this programmatic biological and
conference opinion by directly or indirectly harassing or harming individuals or by adversety
affecting designated or proposed critical habitats.

The majority of the cumulative effects arc associated with human activities within habitat that
supports federally listed and candidate species in California, including designated and proposed
critical habitat. Human activities typically operate synergistically and cumuiatively with each
other and with natural disturbances such as droughts and floods. Current human-induced factors
associated with declining populations of federally listed and candidate species and their habilats
in California include:
» continued loss, fragmentation, and/or degradation of habitat due to urban and agricultural
CONVErsion;
o continued development of infrastruciure (e.g., roads and utilitics) to support urbanization
e increased recreational activities {e. g, off-road vehicle use, golf courses, specics
collecting, bike and equestrian usc, wave action in water channels caused by boats, efc.);
o increased mining, oif and gas exploration and production, inappropriate grazing, and
timber harvesting;
» increased water impoundments (resulting in altered hydrology in essential habitat), water
diversions (e.g., hydropower, irrigation), and impaired water quality;
¢ increased invasive species (e.g., plants, non-native molluscs, amphibians, crustaceans)
and predation (particularly by domesticated pets or feral animals) that generally
accompany urban expansion;
¢ increased domestic and industrial waste (resulting in an incicased demand for refuse
disposal areas);
» increased ground-dwelling rodent (e. g., squirrels) reduction ¢fforts (that result in less
availability of retreat and aestivation arcas for {federally listed amphibians and reptiles;
and
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» ncreased mosquito abatement programs (that introduce exotic fish into breeding and non-
breeding ponds impact the reproductive success of amphibians.

An undetermined number of future land use conversions and routine agricultural practices
frequently are not reviewed for environmental compliance under the federal permitting process.
"These projects may alter the habitat or increase incidental take of federally listed species and are
also cumulative to the proposed programmatic actions. These additional cumulative cffects
include, for exampie: (1) unpredictable fluctuations in aguatic habitat due to water management,
(2) dredging and clearing of vegetation rom irrigation canals; (3) decp-ripping, discing or
mowing upland habitat; (4) increased vehicular tratfic on access roads adjacent to aguatic habitat
(frequently levee roads); (5) use of burrow fumigants on levees or in other potential upland
refugia; (6} human intrusion into habitat; (7) diversion of waler; (8) rip-rapping or lining of
canrals and stream banks; (9) use of plastic erosion control netting; and (10) point and non-point
source chemical contaminant discharges (e.g., selenium, pesticides, herbicides, fuels, and other
toxic substances),

The cumulative effects addressed above have the potential to significantly affect designated or
proposed critical habitat it (1) they occur within the designated or proposed critical habitat in a
manner that directly affects the function and conservation vatue of the habitat; (2) they occur in
close proximity to designated or proposed critical habitat such that there are indireet effects that
diminish the function and conservation value of the habitat; or (3) the number or size of the
projects cccurring within or near critical habitat that do not implement conservation measures
designed to protect the function and conservation value of the habitat exceeds disproportionately
the ecosystem’s response to the perturbation.

LExtinction of some remaining populations of federally listed species may be likely in the
reasonably foreseeable {uture just due to random environmental events such as flooding or
wildfires and the subsequent loss of genetic fitness commeonly associated with very small
population sizes. When combined with the cumulative effects of the potential actions identified
above, a signilicant threat o the cventual recovery of the federally listed species addressed in this
programinatic biological and conference opinion exists. Any positive effects that result from the
implementation of FEMA-{unded projects, such as the replacement of a culvert that serves as a
dispersal tunnel for salamanders, would be expected to help with the overall survival of a species
but it would not be expected to fead to the removal or down-listing of a federally listed species
on the endangered species list. However, il some or all of the cumulative effects listed above are
ameliorated or ehiminated through other means, for example, such as public outreach and
education programs about federally listed species, landowner incentive programs such as the
Partners for Fish and Wildlife Program, other agency reguiatory mechanisms, efc., the likelihood
that the species addressed in this programmatic biological and conference opinion will continue
to exist over the long-term is a real possibility.

Conclusion

After reviewing FEMA’s May 2006 programmatic biological assessment, FEMA’s proposed
general and species-specific conservation measures, the effects of the proposed programmatic
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actions, the proposed amount of take or adverse effects to species and their habitats, and more
than 200 individual FEMA-funded project descriptions and photographs prior to the completion
of this programmatic biological and conference opinion, the Service does not anticipate that the
FEMA-funded disaster assistance projects, as described and implemented according to the
proposed general and species-specific conservation measures, considered together with other
non-Federal actions, will appreciably reduce the ikelihood of survival and recovery of the
federally listed and candidate species addressed in this programmatic biological and conference
opiniott.

The Service does not believe a jeopardy threshold will be reached for any species subject to a
FEMA-funded action covered in this programmatic biological and conference opinion because
(13} FEMA, in coordination with the Service, has proposed an extensive suite of general and
species-specific conservation measurces that will be implemented for each project that are
directed towards the protection of the habitat and, therefore, the long-term protection of
individual species, (2) many of the federally listed species and their habitats that are addressed in
this programmatic biological and conference opinion also occur outside of the project areas and
the 35-county federally declared disaster arcas and, therefore, all populations will not be affected
by the proposed actions, and (3) FEMA will initiate individual section 7 consultations on all
actions involving species that the Service deems to be “critically” endangered, as defined
previously and listed in Appendix A of this document, that are likely to adversely affect thosc
species, and on all actions that are otherwise ineligible to be appended to this programmatic
biological and conference opinion.

Furthermore, the Service believes that many of the effects of the FEMA-funded disaster
assistance projects are temporary and, thercfore, we do not anticipate that the ability of critical
habitat to serve the intended conservation role for the species will be appreciably diminished.

We anticipate that the primary constituent elements within all units will remain functional with
the implementation of the proposed action because (1) most of the projects restore structures,
such as roads, bridges, culverts, or other pre-existing facilities that arc not primary constituent
elements; (2) the majority of the effects of the projects are temporary and not persistent; (3)
FEMA, in coordination with the Service, has proposed an extensive suite of general and species-
specific conservation measures that will be implemented for each project; and (4) a small
percentage of FEMA-funded projects are actually occurring within the nearly six million acres of
designated or proposed critical habitat that occurs within the two federally declared disaster arcas
and, based on the analysis presented above, only a small fraction of habitat could be adversely
affected as a result of the FEMA-{unded actions.

INCIDENTAL TAKE STATEMENT

Section 9(a){1) of the Act and Federal regulation pursuant to section 4(d) of the Act prohibit the
take of endangered and threatened species, respectively, without special exemption. Take 1s
defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt
ta engage in any such conduct. Harm is further defined by the Service to include significant
habitat modification or degradation that results in death or injury to listed species by significantly



Mr. Alessandro Amaglio 14

impatring essential behavioral patterns, including breeding, feeding, or sheltering, Harass is
defined by the Service as intentional or negligent actions that create the likelihood of injury to
listed species to such an extent as to significantly disrupt normal behavioral patterns which
inciude, but are not limited to, breeding, feeding, or sheltering. Incidental take is defined as take
that is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.
Under the terms of section 7{b}(4) and section 7(0)(2), taking that is incidental to and not
infended as part of the agency action 1s not considered to be prohibited taking under the Act
provided that such taking is in compliance with this Incidental Take Statement.

With certain exceptions, the Act does not prohibit the take of histed plant species on non-Federal
lands; consequently, sections 7(b)(4) and 7(0)(2) of the Act do not generatly apply to the listed
plants. However, the Act prohibits the removal or reduction to possession of endangered or
threatened plants from areas under Federal jurisdiction, or any act that would remove, cut, dig up,
or damage or destroy any such species on any other area in knowing violation of any law or
regulation of any state or in the course of any violation of a State criminal trespass law.

The measures described below are nondiscretionary and must be implemented by FEMA so that
they become binding conditions of any grant or permit issued to the applicant, as appropriate, i
order for the exemption in section 7(0) (2) to apply. FEMA has a continuing duty to regulate the
activity covered by this incidental take statement. 1f FEMA (1) fails to adhere to the terms and
conditions of the incidental take statement, or (2) fails to require the applicant to adhere to the
terms and conditions of the incidental take statement through enforceable terms that are added to
the permif or grant document, and/or (3) fails to retain oversight to ensure compliance with these
terms and conditions, the protective coverage of section 7(0}(2) may lapse.

The prohibitions found in section 9 of the ESA against taking of species do not apply until the
proposed species are listed. However, because of a backlog of proposed and candidate species
that could be subject to listing in the near future, the Service advises FEMA to consider
implementing the reasonable and prudent measures for proposed and candidate species that are
described below.

Amount or Extent of Incidental Take

FEMA anticipates that their federally funded projects may, at times, result in the incidental injury
or death of individuals of some federally listed species addressed in this PBA. However, FI:MA
anticipates that incidental take of the species will be difficult, if not impossible, to detect at any
given project site because there have been no prior formal surveys for most species or habitats in
arcas where projects are likely to occur; some species are very small and secretive, or they occur
n habitats that make detections difficult (i.e., turbid water, dense cover, high canopy,
underground burrows, and cryptic colaration), thereby making them nearly impossible to locate
during pre-activity survey efforts; finding a dead or injured species is unlikely within a project
activity area; and/or mortality may be masked by seasonal uctuations in numbers or other
causes (e.g., oxygen depletions for aquatic species, migration and hibernation of terrestrial
species, ¢fc.).
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The Service agrees with FEMA’s conclusion and, in such cases, the Service generally estimates
the amount of incidental take in terms of the number of acres of habitat affected as a result of the
action. Based on this precedence, the Service anticipates the taking of not more than one
(1) acre of actual habitat at any given project site. This one (1) acre of actual habitat
cannot represent more than five percent (5%) of the number of individuals or habitat of
any population or colony at a particular site, or five percent (58%) of the entire range or
population of a federally listed species. This taking is for actual federatiy-iisted species habitat
that is “appreciably diminished” in its conservation vaiue and it includes all activities associated
with the federally funded project {(e.g., staging areas, borrow sites, parking areas, routes of
ingress and egress, ef¢.). This estimate does not include non-habitat areas, “Actual” habitat
refers to habitat that is occupied by the species (i.¢., its regular habitat), is designated or proposed
as critical habitat, or otherwise has the potential to be used by the species for its survival and
recovery. Non-habitat refers to arcas like roads, parking lots, erc.

The Service further anticipates that not more than a cumulative total of 900 acres of actual
habitat for the more than 150 federally listed species in all 35 counties declared under this
disaster will be taken as a result of FEMA’s programmatic actions. All species that are
present at or near a project location may be harassed by the presence of heavy equipment,
construction crews, additional vehicular {raffic, etc,

QOur decision for authorizing one (1) acre of habitat per project is based on FEMA’s estimates of
how much actual habitat is affected during the course of their programmatic actions. The
cumulative total of 900 acres is based on the taking of up to the maximum one (1) acre of habitat
for cach of the estimated 900 projects that will undergo environmental review by FEMA or
Service biologists for compliance with the Act. The Service believes, based on FEMA’s history
of funding disaster-related projects throughout the U.S,, that their estimates and our conclusion
about those estimates 1s correct and that designated or proposed critical habitat will not be
appreciably diminished (i ¢, to a noticeable or measurable degree) in its value towards the
conservation of federally listed species affected by the proposed actions. Therefore, no {ederally
listed species existence will be jeopardized and no destruction or adverse modification of
designated or proposed critical habitat wil occur when all of the proposed general and species-
specific conservation measures found in Appendices B & C are implemented.

FEMA will initiate individual consultation on all projects where more than one (1) acre of
actual habitat may be dircctly or indirectly affected and/or where more than five percent
(5%) of the number of individuals or habitat of any population or colony at a particular
site, or five percent (5%) of the entire range or population of a federally listed species, will
be adversely affected. Additionally, FEMA will initiate individual section 7 consultation on
all actions that may affect “critically” endangered species as deseribed in Appendix A of
this document. No take is authorized for “critically” endangered species or their
designated or proposed critical habitats,

Adverse affects 1o proposed critical habitat does not become effective until the critical habitat
designation is finalized and the conference opinion is adopted as the biological opinion issued
through formal consuliation. At that time, the project will be reviewed to detenmine whether any
destruction or adverse modification of the newly finalized critical habitat will occur as a result of
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a project. No destruction or adverse modification of designated critical habitat may occur
between the finalization of the proposed critical habitat and the adoption of the conference
opinion through formal consultation, or the compiction of a subsequent formal consultation.

Effect of the Take

The Service has determined that the level of take authorized in this programmatic biological and
conference opinion is not likely to result in jeopardy to a species for the reasons stated in the
Conclusion.

Reasonable and Prudent Measures

The Service believes the following reasonable and prudent measures are necessary and
appropriate to minimize the impact of incidental take on federally listed species and their habitats
as described in this document,

1. Ensure compliance with this programmatic biological and conference opinion by FEMA
and their applicants and sub-grantees to avoid and mimmize (1) the potential for direct
effects (e.g., harassment, injury, and mortality) on federally listed animal species during
the implementation of FEMA-funded disaster assistance projects; and (2) the potential for
indirect effects (e.g., loss, fragmentation, and degradation of habitat, downstream cffects,
efe.) on federally listed animal species during the impiementation of FEMA-funded
disaster assistance projects.

Terms and Conditions

In order to be exempt {from the prohibitions of section 9 of the Act, FEMA must ensure
compliance with the following terms and conditions, which implement the reasonable and
prudent measures described above. These terms and conditions are non-discretionary.

I, In order to avoid and minimize take of any federally listed anmimal species addressed in
this opinion, and o avoid and minimize adverse affects on designated or proposed critical
habitats (in the form of loss, fragmentation, and degradation):

A. FEMA will review all potential projects that are likely to adversely affect federally
listed species or their designated or proposed critical habitats for compliance with this
programmatic biological and conference opinion. Projecits include, for example, the
placement of rip rap for bank stabilization where only soil existed previously, the
addition of riprap in arcas where riprap previously existed, minor re-routing of roads
and trails, minor culvert upgrades, new construction, and other actions as described in
FEMA’s May 2006 programmatic biological assessment.

B. FEMA will initiate individual section 7 consultations with the appropriate
Jurisdictional Service ficld office on all projects that may affect those species or their
designated or proposed critical habitats thaf the Service deems to be “critically™
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endangered, as defined previously and listed in Appendix A of this document, and for
all projects that are not eligible for take authority under this programmatic biological
and conference opinion.

FEMA must ensurc compliance by their applicants and sub-grantecs with the general
and species-specific conservation measures as outlined in Appendices B & C of
FEMA’s May 2006 programmatic biological assessment as well as with any terms
and conditions of this programmatic biological and conference opinion,

FEMA must notify all of their applicants or sub-grantees of their obligations under the
May 2006 programmatic biological assessment and this programmatic biological and
conference opinion by providing them with a copy of all pertinent documents and
appendices (or access to a copy via the internet, efc.) prior to the obligation of funding
to a disaster assistance project.

FEMA must require all applicants and sub-grantees to report all instances where they,
their representatives, and/or coniractors implement the general and specics-specific
conservation measures as outlined in Appendices B & C of FEMA’s May 2006
programmatic biological assessment,

FEMA shall submit a report annually to the Service at the end of each calendar year;
this report is analogous to the reports required by biologists possessing a section
10(a)(1){A) permit from the Service. These annual reports shall include: (1) a
description and annual total of the number of acres of actual habitat by species that
was alfected as a resuit of FEMA-funded actions (e.g., “x” number of acres, linear
feet, ere.); 2) a description and annual total of any federally listed species that were
killed or injured as a resuit of FEMA-funded actions; (3) a description of the general
and species-specific conservation measures that were implemented during each
project in order to attempt lo avoid and minimize the take of the federally Hsted
species; (4) a topographic map or GIS file showing the exact location of the site(s)
where federally listed species or their designated or proposed critical habitats were
taken or adversely affected; (5) an explanation of how the project was implemented
and why a federaily listed species was killed or injured, the dates that the project
occurred, the type of monitoring on site during the project, pertinent information
concerning the applicant or sub-grantee’s success in meeting project conservation
measures, an explanation of a project proponent’s failure o meet such conservation
measures, 1f any; and (6) any other pertinent information that allows the Scrvice to
cvaluate the causes and extent of habitat effects and any incidental 1aking that may
have occurred that was not authorized in the Incidental Take Statement of this
programmatic biological and conference opinion.

FEMA must provide the Californta Office of Emergency Services and all other
periinent response agencies or entities with copies of their May 2006 programmiatic
biological assessment and the accompanying programmatic biological and conference
opinion prior to the next disaster declaration in order to minimize take of federally
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listed species and/or destruction or adverse modification of designated or proposed
critical habitat during future disaster response events.

H. Auny capture or handling of federally listed species shall be done by a Service-
approved biclogist possessing a valid section 10{a){1){A) permit for the species. For
a biologist to be approved by the Service to work on a FEMA-funded project they
must submit to the Service, in writing (email is acceptable), a request to be approved
for the praject, a description of how they propose to capture, handle, transport,
temporarily hold in captivity, and release a species, a description of the release sitc,
and a description of the work for which they are requesting approval, including
specific tasks related to federally listed species mitigation. An approval must be
received from the appropriate jurisdictional Service field office in writing (email is
acceptabie) prior to start of any ground-disturbing aspect of the project.

I.  FEMA must comply with the Reporting Requirements section below.
Reporting Requirements

The Service-approved biological monitor shall notity the Service within 24 hours via the
telephone and within three (3) working days in writing (email is acceptable) if any dead or
injured federally listed animal species are found on site, or any unauthorized take of federally
listed species oceurs on site, or if more than one (1) acre of habitat 1s adversely affected at a
particular site as a result of implementation of the FEMA-funded action. The written report must
include the species/habitat identity, disposition, and photographs; number; date; location; and
habitat description and photographs of where the taking occurred, and all proposed corrective
measures that must be taken in order to protect other individuals/habitat from future takings. I
federally listed animal specics are captured, handled, transported, held, and/or released, the report
shall also include the species identity, disposition, and photographs of the individuals, condition
of the individuals, length of time handled or held in captivity, release location, and any other
pertinent information.

Fer cach project implemented under this programmatic consultation, a writien post-project
conipliance report preparcd by a Service-approved biologist assigned to monitor each project
shall be submitted to the appropriate jurisdictional Service ficld office where the work occurred,
Attn: Assistant Field Supervisor, Endangered Species, within 30 calendar days following the
completion of the project. This report shall include information as outlined in the terms and
conditions above. Reports may be submitted via regular postal service or via electronic mail.

For all endangered species encountered during FEMA-funded activities, the Service-approved
biologist shatl submit Jocality information to the California Natural Diversity DataBase
(CNDDB), California Department of Fish and Game, Wildlife Habitat Data Analysis Branch,
1416 Ninth Strect, Sacramento, California 95814. Field survey forms, maps, and instructions are
available from the following links: Plants: http://www.dfg.ca.gov/whdab/himl/plants.him]
Animals: http://www.dfg.ca.gov/whdab/html/animals htmi .
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Review Requirements

The reasonable and prudent measures, with their implementing terms and conditions, are
designed to minimize the effects of incidental take that might otherwise resuit from the proposed
action. With implementation of these measures, the Service belicves that no more than a
cumulative total of 900 acres of federally listed species habitat occurring 1n up to 35 counties in
California will be affected by the proposed programmatic action over the five-year life of this
programmatic biological and conference opinion. If, during the course of the action, this level of
incidental take is exceeded, such incidental take represents new information requiring review of
the reasonable and prudent measures provided. FEMA maust immediately provide an explanation
of the causes of the taking and review with the Service the need for possible modification of the
reasonable and prudent measures.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Act directs lederal agencies to utilize their authorities to Turther the
purposes of the Act by carrying out conservation programs for the benefit of endangered and
threatened species. Conservation recommendations are discretionary agency activities that may
protect ecosystems, contribute to recovery of listed species, preciude the need to list candidate
species, or develop information. The recommendations provided here relate only to the proposed
action(s) and do not necessarily represent complete {ulfiliment of FEMAs section 7(a)(1)
responsibilities for these species.

The Service recommencds that:

1. FEMA strongly encourage prospective applicants and sub-graniees to examine
alternative methods to building and repairing facilities affected by future floods,
for example, the use of more bio-engineering techniques as described in Appendix
D of FEMA’s May 2006 programmatic biological assessment;

2. FEMA strongly encourage their applicants and sub-grantees to avoid and
minimize affects 1o federally listed species and their habitats to the maximum
extent practicable by not implementing their “emergency” projects prior 10
FIEMA’s environmenta review;

FIEMA. strongly encourage applicants and sub-grantees to relocate facilities that
are within federally listed species habitats to non-habitat areas that are safe from
future flooding events;

5

4. FEMA should coordinate and participate with other agencies and communitics o
encourage prospective applicants and sub-grantees to establish habitat {or
federally listed species in suitable areas in conjunction with FEMA-funded
actions; and
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5. FEMA should establish and expand a community education and outreach program
that includes mformation about federally listed species and their habitats.

REINITIATION - CLOSING STATEMENT

This concludes formal consultation on the programmatic actions outlined in FEMA's request for
consultation, As provided in 50 CFR §402.16, re-initiation of formal consultation 1s required
where discretionary Federal agency involvement or control over the action has been retained (or
1 authorized by law) and if} (1) the amount or extent of incidental take is exceeded: (2) new
information reveals effects of the agency action that may affect listed species or critical habitat in
& manner or to an extent not considered in this opinion; (3) the agency action is subsequently
maodified in a manner that causes an effect to listed species or critical habitat that was not
considered in this opinion; or {4) a new species is listed or critical habitat is designated that may
be affected by the action. In instances where the amount or extent of incidental take is exceeded,
any operations causing such take must cease pending re-initiation, In addition, if FEMA
discovers that the conditions of the permit have not been followed, FEMA should review its
responsibilities under section 7 of the Act and reimitiate formal consultation with the Service.
We appreciate the cooperation of FEMA throughout this consultation process.

If you have any questions regarding this programmatic biological and conference opinion, please
contact the Assistant Field Supervisor, Endangered Species at the Sacramento fish and Wildlife
Office at (916) 414-6600.

Sincerely,

4

L
Paul Henson
Assistant Manager

ce:
ARD-IS

FWS-Sacramento FWO, (Attn: Field Supervisor)

FWS-Ventura FWO, (Attn: Field Supervisor)

FWS-Arcata FWO, (Attn: Field Supervisor)

FWS-Klamath Falls FWQO, (Attn: Field Supervisor)

FWS-Red Bluff FWO (Attn: Project Leader)

FWS-Yreka FWO (Attn: Project Leader)

FWS-Reno, Nevada FWO, (Attn: Field Supervisor)

FEMA, (Attn: John Christenson, Paul Anderson, Rusty Anchors, John Hindley)
OES, (Attn: Dennis Castrio)
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