[bookmark: _GoBack]Programmatic Agreement Among
The Federal Emergency Management Agency,
The Alabama Historical Commission,
The Alabama Emergency Management Agency,
Absentee Shawnee Tribe Of Oklahoma,
Alabama-Coushatta Tribe Of Texas,
Alabama-Quassarte Tribal Town Of Oklahoma,
The Chickasaw Nation,
The Choctaw Nation Of Oklahoma,
Coushatta Tribe Of Louisiana,
Mississippi Band Of Choctaw Indians,
Muscogee (Creek) Nation,
Poarch Band Of Creek Indians,
Seminole Nation Of Oklahoma,
Seminole Tribe Of Florida,
Thlopthlocco Tribal Town,
United Keetoowah Band Of Cherokee Indians In Oklahoma,
And 
The Advisory Council On Historic Preservation

Whereas, the Federal Emergency Management Agency (FEMA),  of the Department of Homeland Security (DHS) proposes to administer its federal programs including but not limited to the following:  Disaster Public Assistance (PA) Program, the Hazard Mitigation Grant Program (HMGP), Federal Assistance to Individuals and Households (FAIH),  Flood Mitigation Assistance Program (FMA), Repetitive Flood Claims Program (RFC), Severe Repetitive Loss (SRL) Program, as well as programs administered by FEMA’s Grant Preparedness Directorate (GPD), pursuant to the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 USC  §5121 et seq. (Stafford Act), the National Flood Insurance Reform Act of 1994, the Disaster Mitigation Act of 2000, the Post-Katrina Emergency Management Reform Act of 2006, FEMA’s implementing regulations contained in Title 44 of the Code of Federal Regulations (CFR), and such other Acts, implementing regulations or Congressionally authorized programs as are passed from time to time; and, 

Whereas, FEMA has determined that the implementation of these programs will result in undertakings (as defined by 16 U.S.C. §470w and 36 CFR §800.16(y)) that may affect properties listed in or eligible for listing in the National Register of Historic Places (historic properties), and FEMA has consulted with the Advisory Council on Historic Preservation (ACHP), the Alabama Historic Commission (which the state has designated to serve as the State Historic Preservation Office (SHPO)), and federally recognized Tribes pursuant  to the regulations codified at 36 CFR Part 800, implementing Section 106 and 110(f) of the National Historic Preservation Act (NHPA), 16 USC § 470; and, 

Whereas, as a result of the implementation of FEMA programs, the State of Alabama will receive financial and/or technical assistance from FEMA and, in turn, will provide monies and other assistance to eligible subgrantees; and, 

Whereas, the Alabama Emergency Management Agency (AEMA) shall be responsible for administering these programs, has participated in this consultation, and has been invited to enter into this programmatic agreement (Agreement); and, 

Whereas, FEMA has determined the implementation of these programs may result in undertakings that have the potential to affect historic properties that may have religious or cultural significance to federally recognized Indian Tribes on- or off-tribal lands, including sites that may contain human remains or associated cultural items, and FEMA has invited the Absentee-Shawnee Tribe of Oklahoma, the Alabama-Coushatta Tribe of Texas, Alabama-Quassarte Tribal Town of Oklahoma, the Cherokee Nation of Oklahoma, the Chickasaw Nation, the Choctaw Nation of Oklahoma, the Coushatta Tribe of Louisiana, the Eastern Band of Cherokee Indians, Eastern Shawnee Band of Oklahoma, the Jena Band of Choctaw Indians, the Muscogee (Creek) Nation of Oklahoma, the Poarch Band of Creek Indians, the Seminole Tribe of Florida, the Seminole Nation of Oklahoma, the Shawnee Tribe, the Thlopthlocco Tribal Town, and the United Keetoowah Band of Cherokee (for this agreement “Tribes” refers to those listed in this clause) to participate in the terms of this Agreement as signatory parties to fulfill the requirements of Section 106; and, 

Whereas, FEMA recognizes that the following Tribe has trust lands within the State of Alabama:  Poach Band of Creek Indians; and,

Whereas, FEMA recognizes that the following Tribes have ancestral lands or have tribal interests within the State of Alabama:  Absentee-Shawnee Tribe of Oklahoma, the Alabama-Coushatta Tribe of Texas, Alabama-Quassarte Tribal Town of Oklahoma, the Cherokee Nation of Oklahoma, the Chickasaw Nation, the Choctaw Nation of Oklahoma, the Coushatta Tribe of Louisiana, the Eastern Band of Cherokee Indians, Eastern Shawnee Band of Oklahoma, the Jena Band of Choctaw Indians, the Muscogee (Creek) Nation of Oklahoma, the Seminole Tribe of Florida, the Seminole Nation of Oklahoma, the Shawnee Tribe, the Thlopthlocco Tribal Town, and the United Keetoowah Band of Cherokee; and,

Whereas, the following Tribes have agreed to participate in the terms of this Agreement as invited signatory parties: Absentee-Shawnee Tribe of Oklahoma; Alabama-Coushatta Tribe of Texas, the Alabama-Quassarte Tribal Town of Oklahoma, the Cherokee Nation of Oklahoma, the Chickasaw Nation, the Muscogee (Creek) Indians, the Poarch Band of Creek Indians, the Seminole Nation, the Seminole Tribe of Florida, the Thlopthlocco Tribal Town, and the United Keetoowah Band of Cherokee Indians; and,

Whereas, the following Tribes have agreed to participate in the terms of this Agreement as consulting parties:  Coushatta Tribe of Louisiana and the Eastern Shawnee Band of Oklahoma; and, 

Whereas, the following Tribes have declined to participate in the terms of this Agreement:  The Cherokee Nation of Oklahoma and the Miccosukee Tribe of Indians of Florida; and, 

Whereas, FEMA did not receive any responses about participating in the terms of this Agreement from the following Tribes:  Eastern Band of Cherokee Indians, Jena Band of Choctaw Indians, Kialegee Tribal Town, and the Shawnee Tribe; and,

Whereas, FEMA may invite additional federally recognized Tribe(s) that may have sites of religious or cultural significance in Alabama to be a consulting party or signatory for this Agreement; and each of the provisions in this Agreement shall apply to the additional Tribe(s); and, 

Whereas, Tribes have expertise to identify and evaluate historic properties with religious or cultural significance or other cultural resources of concern to them; and, 

Whereas, Tribes have provided and may continue to provide information to FEMA which defines the areas of interest which are of significance to them within the State of Alabama (Appendix B); and, 

Whereas,  FEMA has afforded the ACHP a reasonable opportunity to comment on these Programs in accordance with Section 106, and has invited the ACHP to participate in the consultation process in accordance with 36 CFR Part 800, and the ACHP has chosen to become a signatory party, pursuant to 36 CFR §800.6(a)(1)(iii) and §800.14(b); and,

Whereas, FEMA, ACHP, AEMA, SHPO/THPO and Tribes acknowledge that the implementation of FEMA programs will be more efficient if a programmatic agreement , executed pursuant to 36 CFR §800.14(b), is in place to specify the procedures to define the roles and responsibilities in the historic review process, to eliminate the need for SHPO/THPO, Tribes and ACHP review of certain routine activities with little potential to adversely affect historic properties, including properties that may have tribal religious and cultural significance; and further, to streamline reviews, so that the effect of undertakings on historic properties may be considered in a manner that minimizes delays to the delivery of disaster assistance; and,

Now, therefore FEMA, ACHP, AEMA, SHPO/THPO and Tribes agree that these FEMA Programs shall be administered in accordance with the following stipulations to satisfy FEMA’s Section 106 responsibilities for all resulting undertakings and effectively integrate historic preservation compliance considerations into the delivery of FEMA assistance.  Furthermore, FEMA agrees to not authorize implementation of an individual undertaking until Section 106 review of the undertaking is completed pursuant to this Agreement.


Stipulations
To the extent of its legal authority, and in coordination with the other Signatories and the Invited Signatories, FEMA shall require that the following measures be implemented:
I. Lead agency coordination

A. When FEMA is determined to be the Lead Agency [as defined by 36 CFR §800.2(a)(2)], FEMA shall coordinate the Section 106 review activities of all Federal agencies that participate in the undertaking funded by the Programs.

B. FEMA shall schedule, as appropriate, coordination activities immediately following a Stafford Act major disaster or emergency declaration.  These activities may include conference calls or meetings, which shall involve all signatories and other appropriate parties.

C. If another Federal program or Federal agency has reviewed and approved an subgrantee’s  proposed project under the NHPA, FEMA has no further requirement for Section 106 review provided the approval is sound and the scope of the project has not changed.  The subgrantee [as defined by 44 CFR §206.2(a) (2)] and AEMA shall certify to FEMA that there has been no change in the scope of work when submitting any previously written comment letter for NHPA compliance.  FEMA will confirm that the approval is sound and that proper Tribal consultation has occurred.

II. Applicability

A. This Agreement applies immediately upon the date of execution by all parties and supersedes the terms of the previously executed statewide programmatic agreement, dated September 14, 2005, among FEMA, SHPO, and AEMA, in accordance with Stipulation XV of that agreement.

B. For FEMA undertakings that are also within the jurisdiction of the Federal Communications Commission (FCC) and within the scope of its Section 106 Programmatic Agreements for communication facilities, FEMA defers Section 106 review to the FCC in accordance with the ACHP Program comment of October 23, 2009.  The approval of funding for FEMA undertakings shall be conditioned upon the compliance of the subgrantee with FCC’s applicable Section 106 review, including any required consultation with Tribes.  FEMA shall notify the SHPO/THPO when applying the ACHP Program Comment to an undertaking.

C. In the event of a Stafford Act major disaster or emergency declaration, State, Tribal and local governments may lack the capability to perform or to contract for emergency work, and instead request that the work be accomplished by a Federal agency.  Through a mission assignment (MA), FEMA may direct appropriate Federal agencies to perform the work.  This Agreement shall apply to such Federal assistance undertaken by or funded by FEMA pursuant to Titles IV and V of the Staff Act and 44 CFR Part 206.

D. With the concurrence of the Signatories, other Federal agencies providing financial assistance for the type of Program activities covered under the terms of this Agreement may satisfy their Section 106 responsibilities by accepting and complying with the terms of this Agreement. 

1. Other Federal agencies may include municipalities who have assumed environmental responsibilities of the U.S. Department of Housing and Urban Development, and acting as the Responsible Entity pursuant to 24 CFR Part 58, are responsible for environmental review, decision-making action.
 
2. In such situations, the Federal Agency shall request concurrence from the Signatories in writing of its intent to use this Agreement to achieve compliance with its Section 106 requirements, and consult with the Signatories regarding its Section 106 compliance responsibilities.  Such Federal Agencies shall provide to FEMA and the SHPO/THPO the resumes of staff that meet the Secretary’s Professional Qualification Standard and will review projects using programmatic allowances in accordance with Appendix B of this Agreement.

E. Pursuant to 44 CFR § 206.110(m), assistance to individuals and households provided under 44 CFR Part 206, Subpart D and Section 408 of the Stafford Act, including funding for owner occupied home repair and replacement, content replacement, personal property, transportation and healthcare expenses, is exempt from the provisions of Section 106.  For ground disturbing activities and construction related to 44 CFR §§ 206.117(b)(1)(ii) (temporary housing), 206.117(b)(3) (replacement housing), 206.117(b)(4) (permanent housing construction), 206.117(c)(1)(vi) (privately owned access routes) and rental units (multi-family repair), FEMA shall conduct Section 106 review. 

F. FEMA has determined that the following types of activities have limited or no potential to affect historic properties and FEMA has no further Section 106 responsibilities with regards to them, pursuant to 36 CFR §800.3(a)(1):

1. Administrative actions such as personnel actions, travel, procurement of services, supplies (including vehicles and equipment) for the support of day-to-day and emergency operational activities and the temporary storage of goods provided storage occurs within existing facilities or on previously disturbed soils.

2. Preparation, revision, and adoption of regulations, directives, manuals, and other guidance documents.

3. Granting of variances and actions to enforce Federal, State, or local codes, standards, or regulations.

4. Monitoring, data gathering and reporting in support of emergency disaster planning, response and recovery, and hazard activities.

5. Research and development of hazard warning systems, hazard mitigation plans, codes and standards, and education/public awareness programs.  Implementation and construction of hazard warning systems are subject to Section 106 compliance.

6. Assistance provided for planning, studies, design, and engineering cost that involve no commitment of resources other than staffing and associated funding.

7. Assistance provided for training, management and administration, exercises and mobile/portable equipment purchases, with the exception of ground-disturbing activities and modification of existing structures.

8. Community Disaster Loans for funding to perform governmental functions for eligible jurisdiction in a designated disaster area that has suffered a substantial loss of tax and other revenue.

9. Acquisition, lease, or license of existing facilities where planned uses conform to past use or local land use requirements.

10. Funding the administrative action of acquiring properties in buyout projects, including the real estate transaction, but excluding the demolition.

11. Reimbursement of a subgrantee’s insurance deductible, when the deductible is the total FEMA eligible cost for the project.

12. Labor, equipment and materials used to provide security, excluding any ground disturbing activities or demolition, in the declared disaster area, including lease, rental, purchase, or repair of equipment or vehicles and payment for staff and contract labor.

13. Application of pesticides to reduce adverse public health effects, including aerial and truck-mounted spraying.

14. Unemployment assistance.

15. Distribution of food coupons.

16. Legal services.

17. Crisis counseling.

G. This Agreement will only apply to historic properties (including those yet to be identified) that retain National Register eligibility pursuant to 36 CFR Part 60; historic properties that may have tribal religious or cultural significance; or properties that may be eligible for inclusion in the National Register [as defined by 36 CFR §800.16(l)(2)].

H. FEMA shall conduct Section 106 review in accordance with Stipulation VII or VIII of this Agreement.  Pursuant to Stipulation VII, FEMA shall determine when an undertaking meets applicable criteria of the Programmatic Allowances (Appendix C).  FEMA shall document this determination in the project file and authorize the release of funding for the undertaking without further review and notification to SHPO/THPO or Tribes.

I. For all other activities, FEMA shall conduct Section 106 review pursuant to Stipulation VI or IX.

J. The terms governing expedited review of projects for emergencies set forth in Stipulation VI do not apply to the long-term planning or mitigation programs including, but not limited to, PDM, HMGP, GPD grants or grants from FEMA’s National Preparedness Division.

K. This Agreement is also applicable to all future FEMA Programs that may be instituted during the life of this Agreement.  See Stipulation XIV.B.

III. Tribal consultation

A. When the implementation of FEMA Programs fall under the Stipulations set forth in this Agreement, FEMA will notify all designated Tribal contacts, as listed in Appendix A, of the nature of the emergency and invited to participate in consultation activities.

1. Tribes having trust land within the State of Alabama will be consulted with in recognition of their sovereignty.  FEMA will consult and carry out its Programs in accordance with applicable authorities and in recognition of Tribal sovereignty of all federally recognized Tribes including those that have acquired THPO status in accordance with Section 101(d)(2) of the NHPA and those Tribes that have not assumed SHPO functions.  A tribe may require a separate agreement for the expedited review of historic and cultural properties.  Such agreements will be negotiated in consultation with FEMA pursuant to 36 CFR §800.2(c)(2)(ii)(E).

2. Tribes have tribal interests or ancestral lands within the State of Alabama.  FEMA will consult and carry out its Programs in accordance with applicable authorities and in recognition of Tribal sovereignty of federally recognized Tribes with interests or ancestral lands within the State of Alabama.

3. Pursuant to Stipulation XV.E, a Tribe may decline to consult on a specific undertaking without affecting its roles in this Agreement.

B. Except for those activities in Appendix C, FEMA shall consult with each Tribe on its undertakings according to the terms set out in Appendix B that stipulates each Tribe’s geographic areas of interest in Alabama and when they want to participate in Section 106 consultation for undertakings under this Agreement.  However, each Tribe has the option to decline consultation for any individual undertaking FEMA proposes to assist with, including those that lie outside of discrete geographic areas that each Tribe indicates are not of interest to that particular Tribe.  For the purposes of this Agreement, each of the Tribes has identified, and may update, the areas that are of interest to the Tribe either by providing to FEMA a list of counties containing these areas or by providing to FEMA a map delineating these areas.  These lists and maps are included in Appendix B of this Agreement.  Changes or updates to Appendix B by a Tribe will not require an amendment to this Agreement.  A Tribe’s decision to decline consultation with FEMA applies only to the specific undertaking and will not abrogate a Tribe’s right to consult on any other undertaking.

C. FEMA shall ensure that its consultation with other consulting parties shall not include the dissemination of information that might risk harm to an American Indian cultural site For the purposes of this agreement, American Indian cultural site is defined as historic properties, including by not limited to, archaeological sites, locations, and other historic properties in which features are culturally important or items that are of American Indian origin, or in which there are American Indian burials, traditional cultural properties or sacred sites which are of religious and cultural significance to the Tribe or a traditional cultural property or that might impede the use of such a site by the Tribes in accordance with Section 304 of the NHPA and other applicable laws.

IV. Assigned responsibilities

A. FEMA Responsibilities

1. FEMA shall use federal or contractor staff whose qualifications meet The Secretary of the Interior’s (SOI) Professional Qualifications Standards (Professional Qualifications) defined in 36 CFR Part 61, Appendix A, as determined by FEMA’s Federal Preservation Officer (FPO), in ensuring compliance with this Agreement.  FEMA acknowledges that Tribes possess special expertise in assessing the National Register eligibility of properties with religious or cultural significance to them.  With regard to such properties, Tribal leaders, and as appropriate, their representatives shall decide who meets qualifications of standards as defined by their Tribes.

2. FEMA alone shall conduct all project consultation with Tribe(s).  In accordance with 36 CFR §800.2(c)(4), FEMA may authorize the Grantee(s), or a subgrantee through the Grantee(s), to initiate the Section 106 process with the SHPO and other consulting parties, assist in identifying other consulting parties with a demonstrated interested in the undertaking, and prepare any necessary analyses and documentation, but FEMA will remain responsible for determination of National Register eligibility and findings of effect recommended by the authorized party.  FEMA shall follow the process set forth in Stipulation IV.A.1, and notify the SHPO in writing when a Grantee or subgrantee has been authorized to initiate consultation on FEMA’s behalf.

3. In cases where FEMA requests that another federal agency, a state agency, or the subgrantee identify and evaluate historic properties on behalf of FEMA, as described in 36 CFR §800.4(b)-(c), FEMA shall require such a federal agency, state agency, or the subgrantee to certify that all work done on FEMA’s behalf is done or reviewed by staff that meets SOI Professional Qualifications, as determined by FEMA’s FPO.

4. FEMA shall provide the signatories with an annual report on this Agreement for the previous calendar year on March 31st of each year that this Agreement is in effect unless the report due date is extended by agreement of the signatories.  This report shall summarize activities that were reviewed using this Agreement, actions taken to implement this Agreement, specific allowances used under this Agreement, and recommend any actions or revisions to be considered during the calendar year.  The parties shall review this information to determine if any amendments are necessary.

5. FEMA shall consult with signatories annually to evaluate effectiveness of the Agreement and the need for any modifications or amendments.  As provided in Stipulation XV.B., this consultation meeting will occur no later than 60 days after FEMA provides the annual report described in Stipulation IV.A.3.

6. FEMA shall maintain a current list of consulting parties to this Agreement with names, mailing and shipping addresses, fax, office telephone numbers and available email addresses in Appendix A.  FEMA shall provide updates to Appendix A when changes in contact information occur and will provide this information to all signatories.  Changes or updates to Appendix A will not require an amendment to this Agreement.

7. FEMA shall notify all signatories, as soon as practicable, of a Stafford Act major disaster or emergency declaration and the FEMA EHP disaster-specific points of contact, and provide updates on the status FEMA disaster program delivery, as appropriate.

8. FEMA shall convene an initial disaster scoping meeting as soon as practicable after each Stafford Act declaration to address disaster-specific issues and procedures.

9. FEMA shall provide a quarterly status report to AEMA identifying projects that have been undergoing historic preservation review for more than 30 days.  

B. SHPO Responsibilities

1. SHPO shall review FEMA’s National Register eligibility determinations and make findings and provide comments within the timeframes required by this Agreement in Stipulations VI and VIII.

2. SHPO shall participate in an initial disaster scoping meeting for each Stafford Act declaration.

3. SHPO may delegate some or all of its responsibilities under this Agreement to consultants.  They shall serve as SHPO representatives with respect to the actions and decisions required by this Agreement.  SHPO shall consult with FEMA about the selection of SHPO representatives, the scope of responsibilities delegated, and the implementing procedures related to the actions and decisions delegated.

4. SHPO shall notify the Regional Environmental Officer of FEMA Region IV within 30 days of any change in SHPO contact information in Appendix A.  Changes or updates to Appendix A will not require an amendment to the Agreement.

5. SHPO shall participate in annual reviews convened by FEMA to review the effectiveness of this Agreement.

C. AEMA Responsibilities

1. AEMA shall ensure that all subgrantees are fully informed of their responsibilities as stipulated in this Agreement.

a) This includes providing subgrantees with guidance about in-kind repairs, pursuant to The Secretary of the Interior’s Treatment Of Historic Properties 1995 (SOI Standards), or the most updated version and ensuring that subgrantees understand and acknowledge any additional stipulations placed on undertakings as a result of Section 106 consultation or other terms of this Agreement.

b) AEMA shall include the language in Stipulation XI.A in the Agreement between AEMA and the subgrantee that controls the reimbursement of the subgrantee’s allowable project costs.  AEMA shall ensure this language is part of any subgrantee contracts.

2. AEMA shall ensure that all final reports resulting from undertakings pursuant to this Agreement will be consistent with applicable SHPO guidelines for such documents where FEMA is not directly coordinating the Section 106 review process.

3. AEMA shall ensure that all subgrantees understand that failure to comply with the terms of this Agreement may jeopardize FEMA funding or participation in an undertaking.

4. AEMA shall assist FEMA with the preparation of an annual report summarizing activities carried out under the terms of this Agreement pursuant to Stipulation IV.A.3.  Such reports will serve as the basis for the annual Agreement review.

5. AEMA shall notify the Regional Environmental Officer of FEMA Region IV within 30 days of any change in contact information in Appendix A.  Changes or updates to Appendix A will not require an amendment to the Agreement.

6. AEMA shall participate in an initial disaster scoping meeting for each Stafford Act declaration.

7. AEMA shall provide a quarterly status report to the subgrantees on projects that require a historic preservation review longer than 30 days.  

D. THPO/Tribal Responsibilities

1. Tribes shall participate in an initial disaster scoping meeting for each Stafford Act declaration within their geographic area of interest as outlined in Appendix B.

2. Tribes shall review FEMA’s National Register eligibility determinations and effect findings and provide comments within the timeframes required by this Agreement.  Tribal leaders, and as appropriate, their representatives providing comments to FEMA will meet the qualifications or standards as defined by each Tribe.

3. Tribal leader(s) or Tribal government(s) may designate a representative(s) including the THPO, to carry out the duties related to the actions and decisions delegated by this Agreement.  Tribes shall notify FEMA of the designated representative(s), and Scope of responsibilities delegated.

4. Individual Tribes may provide written disaster-specific protocols to the Regional Environmental Officer of FEMA Region IV with tribal-specific consultation procedures and request their implementation for any Stafford Act declaration.   These tribal-specific consultation procedures shall apply only to the Tribe that provides them.

5. Tribes shall notify the FEMA Region IV Regional Environmental Officer within 30 days of any change in contact information in Appendix A.  Changes or updates to Appendix A will not require an amendment to the Agreement.

6. Tribes shall participate in the annual reviews convened by FEMA to review the effectiveness of this Agreement.

E. ACHP Responsibilities

1. ACHP shall provide guidance and advisory information to resolve disputes that may occur during implementation of this Agreement.

2. ACHP shall advise FEMA if it will participate in consultations to resolve adverse effects.

3. ACHP shall consult with FEMA to address public objections or concerns raised by signatories regarding implementation of this Agreement.

4. ACHP shall participate in the annual reviews convened by FEMA to review the effectiveness of this Agreement.

5. ACHP shall be invited to participate in an initial scoping meeting for each Stafford Act declaration.


V. Coordination

A. Upon entering into this Agreement, FEMA will verify points of contact and ensure that this is kept up-to-date and reviewed annually.  Following a Stafford Act declaration, SHPO/THPO, Tribes and AEMA representatives shall participate in a disaster-specific historic preservation scoping meeting with FEMA, where FEMA and AEMA shall provide guidance on program issues and processes.  FEMA and AEMA, as appropriate, shall also present information related to the Section 106 review process to all subgrantees at the applicants’ briefings and kickoff meetings.
 
B. All time designation will be in calendar days.  If any consulting party does not comment within the agreed upon timeframes, FEMA may assume that party’s concurrence with FEMA’s determination,  and shall notify all consulting parties of the action and proceed in accordance with this Agreement.

C. FEMA shall:

1. Consult with SHPO/THPO, Tribes and ACHP in the event of a Stafford Act declaration to establish a process for notifications with all consulting parties and for consulting party response.

2. Consult with other federal agencies having jurisdiction for undertakings related to the programs covered by this Agreement.

3. Consult with Tribes, and as appropriate, their THPO or representative(s), for undertakings related to Programs and fulfill consultation responsibilities regarding historic properties, including properties of tribal religious or cultural significance.

4. Notify Tribes by their preferred means regarding the scope of disaster damage and potential impact on historic properties, including properties of tribal religious or cultural significance that might be affected by undertakings upon the initial Stafford Act declaration.  FEMA shall follow this initial notification with a letter inviting Tribes to assist FEMA in determining potential impacts of undertakings.

5. When notified by the subgrantee or AEMA or any proposed change to the approved scope of work for an undertaking related to a historic property [as defined by 36 CFR §800.16(1)], FEMA shall notify SHPO/THPO, Tribes, and interested parties, as necessary, as soon as practicable to determine if the change will have an effect on the property.  FEMA may authorize the subgrantee to proceed with the change if it meets a programmatic allowance or if, for a standing structure, the change can be modified to conform to the SOI Standards.  If FEMA determines that the change does not meet an allowance, or if FEMA, SHPO/THPO and Tribes determine that the change cannot be modified to conform to the SOI Standards, FEMA shall initiate adverse effect consultation pursuant to Stipulation IX.

6. In the aftermath of a Stafford Act declaration, determine in consultation with SHPO/THPO and Tribes those historic properties that are standing structures, which may be eligible for FEMA grant program funds, that have not retained National Register eligibility pursuant to 36 CFR Part 60.  This Agreement will apply only to historic properties that retain National Register eligibility in the aftermath of a Stafford Act disaster, pursuant to 36 CFR Part 60.  For those undertakings involving standing structures that lack integrity, as agreed by FEMA, SHPO/THPO and Tribes, FEMA shall conclude its Section 106 review for that undertaking and document the decision in the project file and these properties will not be considered further under Section 106 review.  This determination is only applicable to standing structures and does apply to underlying archaeological properties.  Integrity is defined as the authenticity of a property’s historic identity, evidenced by the survival of physical characteristics that existed during the property’s prehistoric or historic period.  Historic integrity is the composite of seven qualities, including location, design, setting, materials, workmanship, feeling, and association.  If FEMA, SHPO/THPO and Tribes do not agree on whether a historic property has retained National Register eligibility, FEMA shall review all undertakings that may affect the property in accordance with Stipulations VI through VIII.

7. Develop with SHPO/THPO and Tribes a practical plan for involving members of the public in the Section 106 review process for specific projects in accordance with 36 CFR §800.3(e).  In doing so, FEMA shall seek and consider the views of the public and tribal members in a manner that reflects the nature and complexity of the undertaking and its potential to affect historic properties, the likely interest of the public in those effects, confidentiality concerns of private individuals and businesses, and the relationship of the federal involvement to the undertaking.  FEMA, in consultation with SHPO/THPO and Tribes may invite interested groups or persons to participate as consulting parties in the Section 106 process in accordance with 36 CFR §800.3(f).

D. SHPO Shall:

1. Provide FEMA with available information about properties within the Stafford Act declaration area, including:

a) Historic properties listed in, or previously determined eligible for listing in, the National Register, those determined not eligible, and those without determinations through Federal agency compliance with Section 106 or by the Keeper of the National Registers;

b) Properties listed in the Alabama Historic Standing Structures Survey, the Alabama Register of Landmarks and Heritage, and the Alabama Archaeological Site Files, as maintained by the University of Alabama;

c) Geographic areas with potential for archaeological resources, areas where adequate cultural resource surveys have taken place, and areas where there are not likely to be archaeological resources; 

d) Access to GIS database for historic properties, when available.

2. Provide available listings of previously unevaluated structures/buildings within the Stafford Act disaster declaration area, and geographic areas within the affected area with a high potential for under-evaluated historic properties when available.

3. Identify SHPO staff or consultants to assist FEMA staff with its Section 106 responsibilities, and identify, in coordination with FEMA, specific activities that SHPO may perform at FEMA’s request for specific projects.

4. Assist FEMA in identifying federally recognized Tribes [as defined by 36 CFR §800.16 (m)], within and outside the State of Alabama, that have historic properties of religious or cultural significance in the state, or other individuals or organizations with a demonstrated interest in an undertaking affecting historic properties, due to the nature of their legal or economic relation to, or their concern with the effects of the undertaking on the properties and organizations in the Stafford Act disaster area that have an interest in historic properties.  

5. Assist local jurisdictions in identifying staging and disposal sites for debris disposal and sites for vegetative debris chipping, if applicable, that will not have the potential to cause effects on historic properties.

E. Tribes, including THPO, Shall:

1. Make FEMA and SHPO aware of unevaluated Tribal historic properties within the Stafford Act declaration disaster area, and geographic areas within the disaster declaration area with a high potential for unidentified historic properties.  Information provided to FEMA may be exempt from public disclosure under the Freedom of Information Act (FOIA) by both Section 304 of the NHPA; and Section 9 of the Archeological Resources Protection Act (ARPA).  

2. Provide information relevant to the National Register eligibility of properties within the Area of Potential Effects (APE) [defined by 36 CFR §800.16(d)].

3. Identify THPO or Tribal staff or consultants to assist FEMA staff with its Section 106 responsibilities, and identify, in coordination with FEMA, specific activities that the THPO or Tribal staff may perform at FEMA’s request for specific projects.

4. Provide information to FEMA and SHPO that define areas in the State of Alabama which are of significance to them for Appendix B and provide written updates, as appropriate, under Stipulation III.D.  Changes or updates to Appendix B will not require an amendment to the Agreement.

F. ACHP Shall:

1. Provide guidance and advisory information to resolve disputes that may occur during the implementation of this Agreement.

2. Advise FEMA if it will participate in consultations to resolve adverse effects.

3. Consult with FEMA to address public objections or concerns raised by signatories regarding implementation of the Agreement.

4. Provide information on preservation issues of concern, including consultation and policy guidance.

5. Identify ACHP staff to assist FEMA staff with its Section 106 responsibilities and assign a reviewer when the ACHP will be participating in consultations to resolve adverse effects, as necessary.

G. AEMA Shall:

1. Notify FEMA, as soon as practicable, of any proposed changes to an approved scope of work for an undertaking related to a historic property.  FEMA shall then consult with SHPO/THPO and Tribes or authorize AEMA to consult with SHPO to determine if the change will have an effect on the property.  

2. Notify the subgrantee if FEMA authorizes the subgrantee to proceed with the change if it meets a programmatic allowance (Allowance), or if, for a standing structure, the change can be modified to conform to the SOI Standards. 

3. Notify the subgrantee if FEMA determines that the change does not meet an Allowance, or if FEMA and SHPO/THPO and Tribes determine that the change cannot be modified to conform to the SOI Standards.  In these cases FEMA shall initiate adverse effect consultation pursuant to Stipulation IX.

VI. Expedited review for emergency undertakings

A. Immediate rescue and salvage operations conducted to preserve life and property are exempt from the provisions of Section 106 [36 CFR §800.12(d)].

B. As a result of or in anticipation of a Stafford Act declaration, FEMA may be required to perform or authorize funding for emergency protective measures in response to an immediate threat to human health and safety or an immediate threat to improved property, which may adversely affect historic properties.  For these and any other undertakings that the Federal Coordinating Officer (FCO) determines are of an emergency nature (referred to collectively below as “emergency actions”) and are not exempt from Section 106 review in accordance with Stipulation VI.A., FEMA shall conduct the following expedited review:

1. The expedited review period will begin at the time that FEMA determines an emergency action is required and will remain in effect for the time necessary to implement this expedited review, but for not more than 30 days after the Stafford Act disaster declaration. 

2. The FCO shall certify in writing to SHPO/THPO and Tribes the need for FEMA to conduct an expedited review for individual undertakings.  Should FEMA find it necessary to extend the expedited review period beyond 30 days, FEMA shall, in 30-day increments, request an extension from ACHP in writing, and copy SHPO/THPO and Tribes on the request letter and provide SHPO/THPO a copy of the ACHP finding.  FEMA shall immediately assume ACHP’s concurrence unless otherwise notified.

3. If it appears that an emergency action will adversely affect a historic property, including tribal property of religious or cultural significance during this expedited review period, FEMA shall consult with SHPO/THPO and Tribes, AEMA, and other consulting parties and provide available information about the condition of the property, the proposed action, and feasible measures that will take the adverse effect into account, requesting comments from all relevant parties.

a) FEMA may provide this information through written requests, meetings, conference calls or electronic means.  On written documents, FEMA will note that the project falls under the emergency expedited review period in the subject line by including the phrase “Emergency Review.” FEMA will clearly state that a projects fall under this emergency review during meetings and conference calls.

b) The time period in which SHPO/THPO and Tribes shall respond to any FEMA request for comments after receipt of request and confirmation of contact with tribal representatives will be determined at the initial disaster scoping meeting and shall be no longer than four (4) days.

c) If FEMA determines the nature of the emergency action warrants a shorter time period for SHPO/THPO and Tribal review, FEMA shall notify SHPO/THPO and Tribes immediately.

4. If FEMA does not accept the recommendations provided by SHPO/THPO and Tribes pursuant to this Stipulation, or if SHPO/THPO or Tribes object to FEMA’s proposal to use the emergency review procedure and/or proposed treatment measures, FEMA shall consult with SHPO/THPO and Tribes to resolve the dispute.

a) If FEMA is unable to resolve the dispute, FEMA shall seek ACHP’s comments.

b) The ACHP shall provide final comments to FEMA within 3 days after receipt of FEMA’s request.

c) If FEMA determines the nature of the emergency action warrants a shorter time period for ACHP review, FEMA shall notify the ACHP immediately.

5. Emergency Actions may proceed without further review if FEMA determines that an emergency action would not adversely affect:

a) Any identified historic property;

b) Tribal property of religious or cultural significance; or, 

c) Any property determined to be 45 years old or newer.

FEMA may elect to consult with SHPO/THPO and tribes on such issues.  FEMA shall document its decision with a written record in the project file.

VII. Programmatic allowances

A. FEMA shall determine if the actions of an undertaking are included in the Allowances in Appendix C.  If so, FEMA shall document this determination in the project file and may authorize funding for the undertaking.

B. If the undertaking involves a National Historic Landmark (NHL), FEMA shall notify the SHPO, participating Tribe(s) and the appropriate National Park Service (NPS) NHL Program Manager that the undertaking conforms to one or more Allowance.  FEMA shall provide information about the proposed scope of work for the undertaking and the Allowance(s) enabling FEMA’s determination.

C. If FEMA determines any potion of an undertaking’s scope of work does not conform to one or more of the Allowances listed in Appendix C, FEMA shall conduct a Section 106 review for the entire undertaking.

VIII.  Standard project review

A. Applicability

In accordance with 36 CFR §800.3(a)(1), activities that FEMA determines do not have the potential to affect historic properties, assuming such properties were present, do not qualify as undertakings subject to further Section 106 review for the purposes of this Agreement and FEMA has no further obligation to initiate consultation on such activities.

B. Review Timeframes

1. For undertakings requiring a standard project review within the first six month after a Stafford Act disaster declaration, the standard project review timeline for consultation will be fifteen (15) days after receipt of consultation requests.  Consultations using this timeframe will be marked “15 Day Standard Project Review Request” on the letter and in the email subject line.  FEMA may request an extension from SHPO/THPO and Tribes for use of this timeframe beyond the first six months of a declaration should the magnitude of the declaration require continued use of this timeframe.

2. For all other undertakings requiring a standard project review, the timeframe for consultation response will be 30 days after receipt of consultation requests.  Consultations using this timeframe will be marked “30 Day Standard Project Review Request” on the letter and in the email subject line.

C. If an undertaking is not subject to Stipulations VI or VII, the signatories of this Agreement shall implement the following standard project review:

1. Area of Potential Effects (APE)

FEMA shall define and establish the APE [as defined by 36 CFR §800.16 (d)] in consultation with SHPO/THPO and Tribes for all undertakings, except in cases where an undertaking is limited to in-kind repair or rehabilitation of an individual facility as defined by 44 CFR §206.201(c).  In cases where there are ground-disturbing activities, if there are unexpected discoveries, refer to Stipulation XI.  For all project reviews of individual facilities, the individual structure will be the APE.

2. Identification and Evaluation of Historic Properties

In accordance with 36 CFR §800.4(b) and (c), FEMA shall determine, in consultation with SHPO/THPO and Tribes, if the APE contains historic properties, including archaeological sites or properties of religious or cultural significance that are listed in or eligible for listing in the National Register.  

3. Determinations of Eligibility  

FEMA shall review all National Register eligibility determinations and consult with SHPO/THPO and Tribes regarding its determinations.  Should FEMA and SHPO/THPO or Tribes disagree on determinations of eligibility (DOE) for the National Register made by a qualified professional or by a designated tribal representative, FEMA shall obtain a determination of eligibility from the Keeper of the National Registers pursuant to 36 CFR §63.2(d) and (e) and 36 CFR §800.4(c)(2).

4. Findings of No Historic Properties Affected  

In accordance with 36 CFR §800.4(d)(1), FEMA shall make a finding of “no historic properties affected” if it determines the following to be the case: 

a) No historic properties are present; or,

b) An undertaking is designed to avoid historic properties including archaeological sites or properties of religious or cultural significant to Tribes; or,

c) An undertaking is designed to avoid affecting the qualifying characteristics of historic properties that are standing structures.

5. Review of FEMA’s No Historic Properties Affected Determination

a) FEMA shall notify SHPO/THPO and Tribes and all consulting parties of this finding and provide supporting documentation.  Unless SHPO/THPO or Tribes or any consulting party objects to this finding within the timelines outlined in Stipulation V.B, FEMA shall complete the Section 106 review and may approve funding. 

b) If SHPO/THPO or Tribes object within 30 days of their receipt of an adequately documented finding, FEMA shall:

(1) Consult with the objecting party to resolve the disagreement; or,

(2) Elect to assess effects on the historic property by applying the criteria of adverse effect per Stipulation VIII.B.6. below; or,

(3) Forward the finding and supporting documentation to the ACHP and request that the ACHP review the finding pursuant to 36 CFR § 800.4(d)(1)(iv)(A)-(C).

6. Application of the Criteria of Adverse Effect

If FEMA finds an undertaking may affect identified historic properties, including properties of religious or cultural significance to Tribes, or if SHPO/THPO or Tribes object to the finding of “no historic properties affected” within 30 days after receipt, FEMA shall consult with SHPO/THPO and Tribes to apply the criteria of adverse effect, pursuant to 36 CFR §800.5(a) (1).  FEMA shall also consider any views provided by consulting parties and the public related to such effects.

a) For standing structures only:

(1) If FEMA and SHPO/THPO and Tribes agree that an undertaking does not meet the adverse effect criteria or that it meets the Standards, FEMA shall propose a finding of “no adverse effect” pursuant to 36 CFR §800.5(b).  FEMA shall notify SHPO/THPO and Tribes and all consulting parties of this finding and provide supporting documentation pursuant to 36 CFR §800.5(c).  Unless SHPO/THPO or Tribes or any consulting party objects within the timelines outlined in Stipulation V.B., FEMA shall proceed with the undertaking assuming concurrence with its “No Adverse Effect” determination.

(2) If SHPO/THPO or Tribes object to the finding of “no adverse effect,” FEMA shall request through AEMA that the subgrantee revise the scope of work to substantially conform to the Standards, in consultation with SHPO/THPO and Tribes and all consulting parties.  FEMA also shall ensure that the revised scope of work is reviewed for funding eligibility.  If the subgrantee modifies the scope of work to address the objections, FEMA shall notify SHPO/THPO and Tribes and all consulting parties, and provide supporting documentation.  Unless SHPO/THPO or Tribes or any consulting party objects within the timelines outlined in Stipulation V.B., FEMA shall FEMA shall proceed with funding the undertaking assuming concurrence with its “No Adverse Effect” determination.

(3) If SHPO/THPO, a Tribe, or other consulting party objects to FEMA’s “no adverse effect” determination and upon FEMA’s re-examination of information provided by the objecting party, FEMA agrees that the undertaking will have an adverse effect; FEMA shall initiate consultation to resolve the adverse effect in accordance with Stipulation IX.

b) For archaeological properties only:

(1) FEMA shall consult with SHPO/THPO and Tribes to determine specific geographic areas that may have the potential for a high level of impact to archaeological properties in order to aid in determining the necessary level of effort required to identify any such properties. 

(2) If SHPO/THPO or Tribes or any other consulting party objects to a “no adverse effect” finding whereby identified archaeological properties can be avoided or effects minimized through redesign of an undertaking, or through procedures or requirements agreed upon among all the consulting parties, or concurs that there will be an adverse effect, FEMA shall initiate adverse effect consultation pursuant to Stipulation IX.

(3) When an undertaking will adversely affect a historic property that is an archaeological site, FEMA shall request that the subgrantee identify feasible alternatives to the undertaking that may avoid or minimize adverse effects to the archaeological site.  FEMA shall consult with SHPO/THPO, Tribes, AEMA, and other parties with an interest in the undertaking to review the subgrantee’s alternatives.  If FEMA determines that the subgrantee cannot avoid adverse effects to the archaeological site, FEMA shall consult further to develop a memorandum of agreement (MOA) to avoid, minimize or mitigate adverse effects on the archaeological site in accordance with 36 CFR §800.6(c) and Stipulation IX.C. of this Agreement

c) For properties of religious or cultural significance to Tribes only:

(1) FEMA shall consult with Tribes or other consulting parties to determine geographical areas containing properties of tribal religious or cultural significance that may have the potential for impacts due to an undertaking in order to aid in determining the necessary level of effort required to protect any such properties. 

(2) If Tribes or any other consulting party objects to a “no adverse effect” finding whereby traditional cultural properties can be avoided or effects minimized through redesign of an undertaking, or through procedures or requirements agreed upon among all the consulting parties, or concurs that there will be an adverse effect, FEMA shall initiate adverse effect consultation with the affected tribe or consulting party pursuant to Stipulation IX.

IX. Resolution of adverse effects for historic properties

A. If FEMA finds that an undertaking will adversely affect a historic property, FEMA, in consultation with the SHPO/THPO, Tribes, AEMA, and other consulting parties shall determine if the project will be addressed with an MOA developed in accordance with 36 CFR §800.6(b), abbreviated consultation process, or through a programmatic agreement.  Following this consultation, FEMA shall notify SHPO/THPO, Tribes, and all other consulting parties, as well as provide the ACHP with an adverse effect notice, including documentation in accordance with 36 CFR §800.11(e).

B. Memorandum of Agreement (MOA)

FEMA shall develop an MOA in accordance with 36 CFR §800.6(c) to outline measures to avoid, minimize or mitigate adverse effects on historic properties.  FEMA shall consult with SHPO/THPO, Tribes, AEMA, ACHP, if participating, and any other consulting parties to consider reasonable alternate treatment measures that serve an equivalent or greater benefit to FEMA, other Federal agencies, SHPO, Tribes, or the public than standard measures (such as recordation, curation, relocation, or elevation) or archaeological data recovery, while promoting the preservation of historic properties.  Alternate measures may include, but are not limited to, preservation planning, interpretive programs, or development or enhancement of a historic property database using a geographic information system.  

C. Abbreviated Consultation Process

After taking into consideration the nature of historic properties affected and the severity of the adverse effect(s), FEMA may propose in writing to the consulting parties to resolve the adverse effects of the undertaking through the application of Treatment Measures outlined below as negotiated with the SHPO and participating Tribes.  The use of these Treatment Measures shall not require the execution of a Memorandum of Agreement (MOA) or Programmatic Agreement.

1. In consultation with the SHPO, participating Tribes, and other consulting parties, FEMA shall propose in writing the implementation of a specific Treatment Measure or a combination of Treatment Measures, with the intent of expediting the resolution of adverse effects, and provide documentation as required by 36 CFR § 800.11(e) and subject to the confidentiality provisions of 36 CFR §800.11(c), as well as provide the ACHP with an adverse effect notice in accordance with 36 CFR § 800.6(a)(1) and FEMA’s intent to apply the Treatment Measure(s).  Unless a consulting party or the ACHP objects within 15 days of receipt of FEMA’s proposal, FEMA shall proceed with the use of the Treatment Measure(s) and will complete the Section 106 review.

2. If any of the consulting parties or the ACHP objects within the 15 day review and comment period to the resolution of adverse effects through the application of the Abbreviated Consultation Process, FEMA shall resolve the adverse effect(s) using procedures outlined in Stipulation IX.B.

3. Because funding and implementation details of Treatment Measures for specific undertakings may vary by Program, FEMA shall provide written notice to the consulting parties within sixty (60) days of the completion of the Treatment Measure(s).  This written notice will serve as confirmation that the Treatment Measure(s) for a specific undertaking have been implemented.  FEMA also shall include information pertaining to the completion of Treatment Measures in the annual report pursuant to Stipulation IV.3.


4. Recordation Measures:

a) Digital photography of an individual historic property that complies with the National Park Service’s (NPS) National Register of Historic Places Photographic Policy March 2010 or subsequent revisions.  FEMA will consult with SHPO concerning print format and image size and submit a photographic proof sheet showing thumbnail images in order that SHPO may choose specific images to be printed for its files.  A CD-ROM containing the digital versions of the photographs, a completed Architectural Data Form (Appendix D), and a brief history not to exceed two (2) pages will be submitted to SHPO prior to project implementation; and

b) Digital photography of a building’s surrounding streetscape or geographic context that complies with the NPS’ National Register of Historic Places Photographic Policy March 2010 or subsequent revisions.  FEMA will consult with SHPO concerning print format and image size and submit a photographic proof sheet showing thumbnail images in order that SHPO may choose specific images for its files.  A CD-ROM containing the digital versions of the photographs and a brief history of a building’s or buildings neighborhood context not to exceed two (2) pages will be submitted to SHPO prior to project implementation.

c) FEMA and SHPO may alternately or in addition to the measures above agree to record properties with large-format photography.

(1) The photography package shall include a comprehensive collection of photographs of both interior and exterior views showing representative spaces and details of significant architectural features and typical building materials.  Exterior photographs shall include full oblique and contextual images of each elevation.  Exterior views shall be keyed to a site plan while interior views shall be keyed to a floor plan of the building or structure.  The photographs shall be indexed according to the date photographs, site number, site name, site address, direction, frame number, subject matter and photographers name recorded on the reverse side in pencil; and,

(2) The photography package shall include one (1) full set of 4 x 5 or 5 x 7-inch photographs printed on acid free paper, the corresponding 4 x 5 or 5 x 7-inch negatives in acid free sleeves, a completed state architectural inventory form, and a written site history of the historic property; and,

(3) The designated responsible party shall submit the photography package to the SHPO and Participating Tribe(s) for review and approval.  Once approved by the SHPO and Participating Tribe(s), the designated responsible party shall submit full copies of the approved photography to  the agreed-upon institution of choice for permanent retention.

d) Measured Historic American Building Survey (HABS)-level drawings produced at a precise scale from recorded measurements.  Drawings may be produced either by hand or with computer-aided drafting (CAD) and will include both plans and elevations.  In consultation with SHPO, original architectural drawings or copies of original drawings may be acceptable in lieu of newly created drawings.

e) Aesthetic camouflaging treatments to mitigate visual effects.  Types of such treatments are the use of veneers, paints, texture compounds and other surface treatments or use of sympathetic infill panels and landscaping features.

f) Plans and specifications that will, to the greatest extent feasible, preserve the basic character of a building with regard to the design, scale, massing, and materials of the original building.  FEMA, AEMA, and SHPO will work with the subgrantee to develop a historically compatible construction approach.  Final construction drawings used in the bidding process will be submitted to the SHPO for review and comment prior to the award of a construction contract and the initiation of construction activities.

g) Data transfer to and education of any Certified Local Government (CLG) where an affected building is located within the jurisdiction of the applicable CLG.  Such data and education may include:

(1) GIS data layers and a database of above-ground historic properties within the CLG’s jurisdiction.

(2) Printed maps of above-ground historic properties within the CLG’s jurisdiction.

(3) Donation of reference materials focusing on hazard mitigation [as defined by 44 CFR §206.2(a)(14)] practices and historic properties.

(4) An educational workshop to the CLG to orient the CLG to the data and materials provided to them.

D. Programmatic Agreement

FEMA, SHPO/THPO, Tribes, AEMA and ACHP, if participating, and other consulting parties may consult to develop a project-specific programmatic agreement to identify programmatic conditions or treatment measures to govern the resolution of anticipated adverse effects from certain complex project situations for an undertaking or for multiple, but similar undertakings by a single subgrantee.

E. Public Involvement

FEMA shall involve the public in the resolution of adverse effects in accordance with 36 CFR §800.6(a)(4).

F. National Historic Landmarks (NHL)

When an undertaking has the potential to adversely affect a National Historic Landmark [as defined by 36 CFR §800.16 (p)], FEMA shall notify the National Park Service Southeastern Regional Office in Atlanta, Georgia, in addition to SHPO and Tribes.  If FEMA determines that the undertaking will result in an adverse effect, FEMA shall invite the Secretary of the Interior (Secretary) and the ACHP to participate in the consultation to resolve the effects in accordance with 36 CFR §800.10.  



X. Curation of artifacts and storage of records

A. FEMA and AEMA shall ensure that all records produced during the course of an archaeological survey, testing, and any data recovery operations from the implementation of its undertakings are curated at a facility in Alabama that meets the standards of, and in accordance with the provisions of 36 CFR Part 79, “Curation of Federally Owned and Administered Archaeological Collections,” and applicable state law.  

1. In cases where cultural materials are recovered during the course of FEMA undertakings on tribal lands [as defined by 36 CFR §800.16 (x)] in Alabama, the recovered materials are the property of the Tribe and FEMA will ensure that the materials are provided to the Tribe.

2. All human remains shall be dealt with according to the Alabama Burial Act, Alabama Historical Commission Administrative Code, Chapter 460-X-10, and other applicable laws and Stipulation XI of this Agreement.

B. FEMA and AEMA shall ensure that all architectural records produced, or artifacts recovered, during the course of its undertakings are stored at a facility in Alabama that meets the standards of, and in accordance with the provisions of 36 CFR §1220.2, “Federal Records, General” and applicable state laws.

C. FEMA shall provide copies of all photographs, reports, field notes, analyses, GIS layers, etc. that pertain to the historic properties of Alabama that are generated as a result of the disaster to SHPO and Tribes when requested.

XI. Unexpected discoveries

A. The Grantee shall ensure that its subgrant agreements, whereby the scope of work involves ground disturbance, and the resultant contract to execute said work, will provide for the protection of and the notification protocols for unexpected discoveries of cultural materials.

B. When notified by a subgrantee of an unexpected discovery, AEMA will require the subgrantee immediately stop work in vicinity of the discovery and shall notify FEMA immediately if it appears that a FEMA funded undertaking has affected a previously unidentified property or affected a known historic property in an unanticipated manner.

1. FEMA and AEMA shall work with Tribes and SHPO and consulting parties to ensure compliance with Alabama Antiquities Act and other applicable laws.  Discoveries of human remains on federal lands or tribal lands are subject to the Native American Graves Protection and Repatriation Act (NAGPRA) (25 U.S.C. §3001-3013, 18 U.S.C. § 1170) and the Archaeological Resources Protection Act (ARPA) (16 U.S.C. §470aa – 470mm). In the event that the human remains are discovered on tribal lands, the NAGPRA regulations provide that decisions regarding treatment of the site and disposition of human remains or cultural items are the responsibility of the Indian Tribe official (43 CFR §10.4(e)).

2. In cases where the human remains are determined to be American Indian, FEMA shall hold a consultation meeting about the remains with Tribes and representatives of the SHPO, as necessary.  Such a consultation meeting may include a site visit to review the situation.  

3. FEMA shall also notify SHPO/THPO and Tribes of any time constraints, and FEMA and SHPO/THPO and Tribes shall mutually agree upon timeframes for this consultation.  AEMA and the subgrantee may participate in this consultation.  FEMA shall provide SHPO/THPO or Tribes with written recommendations that take into account the effect of the undertaking.  If SHPO/THPO and Tribes do not object to FEMA’s recommendations within the agreed upon timeframe, FEMA shall require the subgrantee to modify the scope of work as necessary to implement the recommendations.

XII. Anticipatory actions and after the fact review

A. FEMA shall specifically advise AEMA and shall require that AEMA advise its subgrantees in writing that they may jeopardize Federal funding if work is performed without all required local, State, and Federal licenses, permits, or approvals, including the completion of the Section 106 process. FEMA also shall document this requirement in its Record of Environmental Consideration, as applicable, as well as all project approval documents specifying the project scope and limits, and containing all conditions and caveats.

B. Pursuant to Section 110(k) of the NHPA and 36 CFR §800.9(c), FEMA shall not grant assistance to a subgrantee who, with intent to avoid the requirements of this agreement or Section 106 of the NHPA, has intentionally, significantly and adversely affected a historic property to which the assistance would relate, or having legal power to prevent it, allowed such significant adverse effect to occur.  After consultation with the ACHP, FEMA may determine that circumstances justify granting such assistance despite the adverse effect created or permitted by the subgrantee and shall complete consultation for the undertaking pursuant to Stipulation VIII., FEMA shall notify SHPO/THPO and Tribes of the results of its consultation with the ACHP.

C. In circumstances where FEMA determines a subgrantee has initiated an undertaking without willful intent to avoid the requirements of this Agreement or Section 106 of the NHPA, FEMA shall proceed as follows:

1. Determine if the undertaking is of a type for which FEMA has no further Section 106 responsibilities, namely: 

a) An undertaking listed in Stipulation II.F.

b) An immediate rescue and salvage operation in accordance with 36 CFR § 800.12 (d).

c) An Allowance as described in Stipulation VII., or qualifying as an emergency undertaking performed during the expedited review period established by FEMA.

2. In any such cases, FEMA will document this determination in the project files, and consider the undertaking Section 106 compliant.

3. If FEMA determined the undertaking would have required Section 106 review, FEMA shall coordinate with the SHPO and affected Tribes to determine if consultation is feasible.

a) If after coordination with SHPO and affected Tribes, FEMA determines that the consultation is feasible, FEMA shall review the undertaking in accordance with Stipulation VII.

b) If after coordination with the SHPO and affected Tribes, FEMA determines that the review is not feasible, FEMA shall document that the project is noncompliant with Section 106, and the applicable FEMA program shall take the noncompliance into account when making a funding eligibility decision.

4. FEMA shall ensure that all undertakings considered for after the fact review in accordance with this Stipulation are included in the annual report.

XIII. Dispute resolution

A. Should any signatory, invited signatory, or concurring party object within the timeframes provided to any plans, specifications, or actions provided for review pursuant to this programmatic agreement, FEMA shall consult further with the objecting party to seek resolution by the most expeditious and appropriate method.

B. If any signatory, invited signatory, or concurring party determines that the terms of the agreement cannot be carried out, the signatory shall submit a written notification to FEMA and all signatories regarding the subject of dispute and shall consult to amend this agreement as appropriate.  

C. If at any time during implementation of the measures stipulated in this agreement, should an objection related to historic preservation be raised by a member of the public, FEMA shall take the objection into account, notify the SHPO/THPO and Tribes of the objection, and consult as needed with the objecting party, the SHPO/THPO and Tribes, and the ACHP to resolve the objection.  FEMA shall notify the SHPO/ THPO, Tribes, ACHP, and any members of the public who have raised an objection of the resolution within 15 days of resolution. 

D. If FEMA determines that the objection cannot be resolved, FEMA shall forward all documentation relevant to the dispute to the ACHP, including FEMA’s proposed resolution of the dispute.  Within 15 days after receipt of all pertinent documentation, the ACHP shall:

1. Advise EFMA that it concurs with FEMA’s resolution of the dispute; or,

2. Provide FEMA with recommendations, which FEAM shall take into account in reaching a final decision regarding the dispute; or,

3. Notify FEMA that it shall comment pursuant to 36 CFR §800.7(c), and proceed to comment.  Any comment provided shall be taken into account by FEMA in accordance with 36 CFR §800.7(c)(4) with reference to the subject of the dispute.

E. If the ACHP does not provide FEMA with comments or recommendations within 15 days after receipt, FEMA may assume that the ACHP does not object to its recommended approach and it shall proceed accordingly.

F. Any recommendation or comment provided by ACHP shall be understood to pertain only to the subject of the dispute, and the signatories’ responsibility to fulfill all actions that are not subject of the dispute shall remain unchanged.

G. The subgrantee will not be required to cease work on activities unrelated to the objection while the objection is being reviewed and resolved.

XIV. Execution and implementation of programmatic agreement

A. This Agreement may be executed in counterparts, with a separate page for each signatory, and FEMA shall ensure that each party is provided a fully-executed copy.  This agreement will become effective on the date of the last signature by FEMA, AEMA, SHPO or the ACHP.  The agreement will go into effect with regards to a Tribe once it has been signed by the Tribe.

B. FEMA Programs authorized by Congress in the future may be included under this Agreement, without amending this Agreement.

C. Execution and implementation of this Agreement is evidence that FEMA has afforded the ACHP a reasonable opportunity to comment on its administration of all aforementioned programs pursuant to the Stafford Act, the National Flood Insurance Reform Act, the Disaster Mitigation Act, the Post-Katrina Emergency Management Reform Act, and further evidences that FEMA has satisfied its Section 106 responsibilities for all individual undertakings of these Programs.  

XV. Duration, amendments, withdrawal, and termination

A. Duration
Unless otherwise extended, this Agreement will expire on June 30, 2019.

B. A meeting or conference call will take place once a year among FEMA, SHPO, or THPO, Tribes, and ACHP within 60 days of FEMA’s submittal of the annual report to the other signatories.

C. In the event that any provision of this agreement shall be deemed contrary to, or in violation of, any applicable existing law or regulation in the State of Alabama or the United States of America or of the Tribes affixing their signatures hereto, only the conflicting provisions shall be deemed null and void, and the remaining provisions of the Agreement shall remain in effect.

D. Amendments

Any signatory may request an amendment to this Agreement.
	
1. If any signatory or invited signatory to the terms of this Agreement determines that the Agreement cannot be fulfilled, or that an amendment to the terms of this Agreement must be made, the signatories and invited signatories will consult for no more than 30 days to seek amendment to this Agreement.

2. This Agreement may be amended only upon the written consensus of the signatories.  This Stipulation does not apply to the amendments made to the Appendices.

3. The Appendices may be amended at the request of FEMA, a signatory party, or an invited signatory party in the following manner:

a) FEMA, on its behalf or on the behalf of another signatory or invited signatory, shall notify all signatory parties to this Agreement of the intent to add to or modify the current Appendix or Appendices and shall provide a draft of the updated Appendix or Appendices to all signatory and invited signatory parties.

b) If no signatory or invited signatory party objects in writing within 15 days of receipt of FEMA’s proposed addition of modification, FEMA will date and sign the amended Appendix and provide a copy of the amended Appendix to all parties.

E. Withdrawal by the Tribes

A Participating Tribe may notify the other signatories and invited signatories that it is withdrawing from participation in the Agreement for an undertaking, a specific disaster or its entirety.  Following such a withdrawal, FEMA will review undertakings that may affect historic properties of religion and cultural significance to the Tribe in accordance with 36 CFR § 800.3 through 800.7 or an applicable alternative under 36 CFR §800.14.  Withdrawal from this Agreement does not terminate the Agreement.  A Tribe that has withdrawn from the Agreement may at any time that this Agreement remains in effect notify the signatory parties in writing that is has rescinded its notice withdrawing from participating in this Agreement.

F. Termination of the Agreement

Signatories and invited signatories may terminate this Agreement by providing 30 days written notice to the other parties, provided that the parties will consult during the period prior to termination to seek agreement on amendments or other actions that would avoid termination
	
1. Termination of this Agreement will require compliance with 36 CFR Part 800.

2. This Agreement may be terminated without further consultation by the execution of a subsequent agreement that explicitly terminates or supersedes its terms, or by FEMA’s implementation of program alternatives, pursuant to 36 CFR §800.14.


Programmatic Agreement Among
The Federal Emergency Management Agency,
The Alabama Historical Commission,
The Alabama Emergency Management Agency,
Absentee Shawnee Tribe Of Oklahoma,
Alabama-Coushatta Tribe Of Texas,
Alabama-Quassarte Tribal Town Of Oklahoma,
The Chickasaw Nation,
The Choctaw Nation Of Oklahoma,
Coushatta Tribe Of Louisiana,
Mississippi Band Of Choctaw Indians,
Muscogee (Creek) Nation,
Poarch Band Of Creek Indians,
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Appendix B
Tribal Areas of Interest in the State of Alabama

Information will be finalized immediately prior to execution of programmatic agreement.




Appendix C
Programmatic Allowances

The following repair or construction activities do not require review by SHPO/THPO and Tribes pursuant to Stipulation VII. This list may be revised without amending this Agreement with written concurrence by FEMA, SHPO/THPO, and Tribes.

In general, the in-kind repair of the architectural features and physical components of historic properties do not require review by SHPO/THPO or Tribes when those repairs are documented by FEMA as meeting The Secretary of the Interior’s Standards for the Treatment of Historic Properties (latest edition). When referenced in the allowances, “in-kind” shall mean that it is either the same or a similar material, and the result shall match all physical and visual aspects, including form, color, and workmanship. “In-kind” mortar shall also match the strength, content, color, texture, rake, joint width, and tooling of historic mortar.

In general, projects that are documented by FEMA as being performed in areas that have been archaeologically surveyed after 1996 with no recorded archaeological site(s), or that are located in previously disturbed soils, do not require review by SHPO/THPO or Tribes. Should an unexpected discovery be encountered, work must immediately stop and compliance with Stipulation XI is required. When referenced in the allowances, “previously disturbed soils” will refer to soils that are unlikely to possess intact and distinct soil horizon(s) and have the reduced likelihood of possessing archaeological artifacts, features, and phenomena within their original depositional contexts. The analysis and identification of the likely presence or absence of previously disturbed soils will be made by a qualified professional and will be documented as described in Stipulations IV.A.3 and VII.

The following allowances describe specific repair or construction activities in greater detail in order to further clarify the circumstances in which review by SHPO/THPO or Tribes is or is not required.

I. Ground-disturbing activities and site work shall mean all work being performed in archeologically surveyed areas with no recorded eligible archeological site(s), or previously disturbed areas. Should an unexpected discovery be encountered, work must stop and compliance with Stipulation XI is required.

A. Ground-disturbing activities related to the repair, replacement, reinforcing or pouring of footings, foundations, retaining walls, other slope stabilization systems (e.g., gabion baskets, etc.), and utilities in existing utility right-of-ways (including sewer, water, drains, electric service or distribution, gas, communications, leaching systems, cesspools, and septic tanks).  This Allowance refers to archeological review.  The Allowance also applies to historic review of character-defining features of a historic property that is listed in or eligible for listing in the Register, when the work is in-kind.

B. Substantial in-kind repair, replacement, or upgrade of culvert systems within rivers, streams, or drainage ways, including any moderate increase in capacity.  This Allowance also applies to related features of historic properties such as headwalls and wing walls that may be included in or eligible for inclusion in the Register, when the work is to be in-kind.

C. Repair, replacement, or hardening of utilities under existing improved roads or roadways, or within previously disturbed rights of way, and for repair, replacement, or hardening of above ground utilities where they are set in or immediately adjacent to their previous location.  

D. In-kind repair or replacement of driveways, paths, trails, parking areas, and walkways.

E. In-kind repair or replacement of fencing and freestanding exterior walls.

F. Substantially in-kind repair or replacement of metal utilitarian structures (e.g. pump houses, storage buildings, etc.), including exposed pipelines.  Modern materials may be used provided their finish is compatible with existing structures and the site.  Structures such as bridges, water towers, and service and antenna towers shall not be considered utilitarian structures.

G. Installation of temporary structures for uses such as classrooms, offices, or medical support facilities, except when located in historic districts or archeological areas.

H. Installation of scaffolding, temporary barriers (e.g., chain link fences, etc.), polyethylene sheeting, or tarps, provided such work will not result in additional damage, irreversible alterations, or significant loss of historic fabric.

I. In-kind repair or replacement of landscaping and utilities, such as paving, planters, trellises, irrigation, lighting, signs (e.g., traffic and facility), retaining walls, ramps and steps.  This also includes flag poles, playgrounds, parks, above ground swimming pools, decks, and athletic field equipment/recreational structures and equipment (e.g., benches, bleachers, permanent seating, batting cages, score boards, basketball goals, picnic tables, playground equipment such slides and swing sets, etc.).  Minor mitigation measures (e.g., increases in pole diameter, additions of new safety anchors, etc.), will be covered by this Allowance.

J. In-kind repair, replacement, or upgrade to codes and standards of existing piers, docks, boat ramps, boardwalks, stands, gazebos, and dune crossovers, provided the footprint would substantially match the existing footprint.

K. Debris collection from public rights of way and other public areas, transport, and disposal in existing licensed solid waste facilities.  The Allowance does not include the establishment or expansion of debris staging or disposal areas.  However it does apply to the use of temporary storage areas located in existing hard-topped or developed graveled areas with controlled drainage such as parking lots and roads provided other issues do not exist.  Debris created by repair or in-kind replacements to restore a project to a pre-disaster condition, such as gutters and roofing materials, will be taken to an approved landfill.

L. Sediment removal from man-made drainage facilities, including retention/detention basins, ponds, ditches, and canals, in order to restore the facility to its pre-disaster condition.  The sediment may be used to repair eroded banks or disposed of at an appropriate, existing licensed or permitted site.

M. Dewatering or unwatering of flooded developed areas.

N. Placement of emergency beach berms seaward of improved property where severe erosion has occurred, with work performed under the authority of U.S. Army Corps of Engineers and/or a State environmental enforcement agency’s permits for the sand deposit areas and upland or offshore borrow sites, including dredge spoil piles.

O. Removal of woody debris, such as sticks, branches, and small limbs from cemeteries and archeological properties if heavy equipment or other machinery is not used.

P. Removal of root balls except from cemeteries, previously recorded archeological sites, areas of tribal interest indicated by a Tribe either during the initial scoping meeting or specifically of concern for root ball removal appended to this agreement or when there are unexpected finds.

II. Buildings, requiring repairs or replacement, when all work is consistent with the SOI Standards, latest edition.

A. Interior Work: Floors, Walls, Stairs, and Ceilings

1. In-kind repair, replacement, restoration, preservation, protection, maintaining of materials, or features on interior work on floors, walls, stairs, and ceilings, or partial replacement of trim.  The Allowance applies to repair of interior finishes, including plaster and wallboard, provided the repair is restricted to damaged areas and does not affect adjacent materials.  The Allowance does not apply to substrates for decorative materials such as murals, glazed paint, gold leaf, etc.

2. Replacement of heavily damaged plaster and lath with drywall where the plaster is non-character-defining detail.

3. Interior cleaning on non-porous surfaces using a weak solution of household bleach and water, mold remediation, or mold removal. The Allowance applies to interior finishes, including plaster and wallboard, provided the repair is restricted to damaged areas, does not affect adjacent materials, and character defining features are retained.

4. In-kind repair or replacement of specialized finishes such as decorative painting, glazing, or gilding on flat or ornamental plaster; or repair or replacement of ornamental plaster, when such repair or replacement is undertaken by those experienced in such finish work.  Damaged ornamental plaster shall be repaired or reattached when possible.  Where severity of deterioration requires replacement, the ornamental plaster shall be replaced in-kind; every effort shall be made to minimize the loss of additional historic fabric through use of the gentlest means of repair possible, and through adequate protection of undamaged areas.  All repairs or replacements shall be made in accordance with Preservation Briefs: 21 (Repairing Historic Flat Plaster-Walls and Ceilings), 23: (Preserving Historic Ornamental Plaster) and 28: (Painting Historic Interiors). When extensive damage to specialized finishes is involved (25% or more damage to an area), coordination with SHPO shall be conducted prior to approving and funding the project.

5. Repair or in-kind replacement of suspended or glued ceiling tile.

6. Installation of grab bars and other such minor interior modifications required for compliance with the Americans with Disabilities Act (ADA).

7. Non-destructive or concealed testing for hazardous materials (e.g. lead paint, asbestos, etc.) or for assessment of hidden damages.

8. Replacement of damaged vinyl floor tile or asbestos floor tile with contemporary floor tile of the same dimension and thickness and similar texture or pattern.

B. Utilities, Mechanical, and Electrical Systems

1. Minor utility system work, including interior mechanical (e.g., HVAC), electrical, or plumbing work, which is limited to upgrading, or in-kind replacement.  Historic fixtures, grilles, etc., where exposed to view, shall be repaired in-kind for the Allowance to apply.  The Allowance shall not apply to installation of exposed new ductwork.

2. Replacement or installation of interior fire detection, fire suppression, or security alarm systems. The Allowance does not apply to surface mounted wiring, conduits, piping, etc., unless previously existing.

3. Elevation of HVAC and mechanical equipment as long as it is placed or located where it is not highly visible from the street, or if its installation does not result in significant loss of historic fabric, or character-defining details.

C. Windows and Doors

1. In-kind repair of damaged or deteriorated windows, shutters, storm shutters, and doors including all hardware. If features are missing due to storm damage, then in-kind replacement of windows, shutters, storm shutters, and doors including all hardware.

2. Replacement of window panes in-kind.  Clear plate, double, laminated or triple insulating glazing can be used, provided it does not result in altering the existing window material or form.  This Allowance does not apply to the replacement of existing archaic or decorative glass. Historic windows or glazing may be treated with clear (unshaded, untinted) window films.

3. Emergency temporary repairs made under the Rapid Temporary Repair Program.  The program is limited to emergency repairs to doors, windows, and access for private residences until permanent repairs can be completed.

D. Exterior Walls, Cornices, Porches and Foundations

1. Cleaning, repair or repainting of surfaces, provided that destructive surface cleaning and preparation treatments are not used such as water blasting, sandblasting, power sanding and chemical cleaning.  These cleaning systems must be approved by SHPO before the work commences.  Otherwise surface treatments much comply with the treatment approaches outlined in Preservation Brief #6:  Dangers of Abrasive Cleaning to Historic Buildings (National Park Service, 1979).

2. Partial replacement of porches, cornices, siding, balustrades, stairs, or trim.

3. In-kind repair or replacement of signs or awnings

4. Installation of temporary stabilization bracing or shoring, provided such work does not result in additional damage, significant loss of historic fabric, or irreversible alterations to this or adjacent areas.

5. Anchoring of walls to floor systems, provided the anchors are embedded and concealed from exterior view, and disturbed historic fabric is restored in-kind.

6. In-kind repair or reconstruction of concrete and masonry walls, columns, parapets, chimneys, or cornices, using compatible brick and mortar as previously described.

7. Bracing and reinforcing of walls, chimneys, and fireplaces, provided the bracing and reinforcing are either concealed from exterior view or removable in the future and does not involve additional ground disturbance.

8. Strengthening and reinforcing of foundations and addition of foundation bolts, provided that visible new work is in-kind, and if required, mortar repair or replacement as previously described.

9. Repairs to and replacement of elements of curtain wall assemblies or exterior cladding that is hung on the building structure, usually from floor to floor, and when the color, size reflectivity and visual patterns are unaltered.

E. Roofing

1. In-kind repair, replacement or strengthening of roofing, rafters, fascia, soffits, gutters, rafters or downspouts.

2. Replacement of three-tab asphalt singles with dimensioned architectural shingles; replacement of cement asbestos shingles with asphalt-based shingles or other roofing of similar appearance to the original such as slate; replacement of corrugated asbestos panels with corrugated metal panels or other roofing of similar appearance to the original; replacement of untreated wood shingles or shakes with similar items of fire resistant wood; and in kind replacement of corrugated metal panels.

3. Repairs to a flat roof, including changes in roofing materials, where the repairs are not highly visible from the ground level. 

4. Replacement of metal roofs with in-kind materials.  If the roofing material to be replaced is character defining, the replacement must be in-kind, not just a form of metal roofing.

5. In-kind replacement of greenhouse glass panels.

F. Weatherproofing and Insulation

1. Caulking and weather-stripping to complement the color of adjacent surfaces or sealant materials.

2. In-kind replacement or installation of insulation systems, provided that existing interior plaster, woodwork, or exterior siding is not altered.  The Allowance does not apply to urea formaldehyde foam insulation or any other thermal insulation containing water, when installed within wall cavities.  It does not apply to exterior insulation finishing systems (EIFS) that do not include an adequate vapor and moisture drainage system, or work in enclosed spaces that are not finished.

G. Seismic, Tornado and Hurricane Upgrades

1. The installation of the following upgrades, provided that such upgrades are not visible on the exterior or within character-defining historic interiors: attic bracing, cross bracing on pier and post foundations; metal fasteners; collar ties; gussets; tie downs; strapping and anchoring of mechanical, electrical, and plumbing equipment; concealed anchoring of furniture; installation of plywood diaphragms beneath first floor joists, above top floor ceiling rafters, and on roofs; and automatic gas shut off valves.

2. Replacement, repair, or installation of lightning rods.

H. Building contents, repair or replacement, including furniture, interior cabinetry, countertops, bathroom fixtures, and equipment (e.g., medical equipment).

I. Removal of water from flooded buildings and structures by physical or mechanical means.

III. Roads and Roadways

A. Repair of roads to pre-disaster geometric design standards and conditions using in-kind materials, number and width of lanes, shoulders, medians, curvature, grades, clearances, and side slopes. This allowance permits minor mitigation measures, such as those designed to harden exposed surfaces, including the application of gravel armoring to side slopes and ditches.

B. Repair of road composition finish course with materials to maintain pre-disaster size, traffic capacity, and load classifications of motor vehicles, including the reshaping and compacting of roadbed soil and the repair of asphalt or concrete pavements.  The Allowance does not apply to the repair of historic paving materials, or the reconstruction of the roadbed.

C. Repair or replacement of traffic control devices such as traffic signs and signals, delineators, pavement markings, traffic surveillance systems.

D. In-kind repair of road lighting systems, including period lighting fixture styles

E. In-kind repair of road appurtenances such as curbs, berms, fences, and sidewalks that are not historic

F. In-kind repair of roadway safety elements such as barriers, guardrails, and impact-attenuation devices.

G. Repairs to road slips and landslides that do not require grading of undisturbed soils on the up-hill side of the slip and that do not require work or staging areas in sites of properties where buildings or structures are more than 45 years old.

H. Rebuilding or re-establishing an eroded or slumped roadbed on the downhill side of the road using such methods as lag and piling walls, gabions, rock fill, etc., when all work is contained within the right of way (ROW).

I. Re-establishing and/or armoring of existing ditches.

IV. Bridges

A. In-kind repairs of non-historic bridge abutments, wing walls, piers, decks, and fenders, where no new construction is proposed.

B. Repair or replacement of non-historic bridges where repair work, including staging areas do not exceed the existing road right of way

V. Utilities

A. Replacement in situ or the relocation of existing utility poles between the edge of sidewalk and the road. Minor mitigation measures (e.g., increases in pole diameter) shall be covered by this Allowance.

B. In rural settings, replacement of poles located along road shoulders.

C. In off-road alignments, replacement of power/utility poles within an established ROW that are either replaced in the same hole or replaced within 15 feet of existing poles, additions of new poles within the ROW not to exceed 25 per mile and relocation/realignments of segments of power lines to existing roadways or other previously disturbed ROWs.  Projects involving more extensive replacement realignment do not quality under this Allowance.  Minor mitigation measures (i.e., increases in pole diameter) shall be covered by this Allowance.

D. Repair or replacement of damaged equipment, such as generators, switch boards, pumping equipment, etc.  

E. Installation and elevation of generators, HVAC systems, and similar equipment as long as the installation or elevation occurs within previously disturbed soils, does not result in a significant loss of historic fabric, is not located on a primary elevation of the building, and does not diminish character-defining elements of National Register-eligible or listed buildings, structures and districts.

F. Collocation of communication equipment on existing telecommunication towers which are not mounted on historic structures and does not necessitate a substantial increase in the height or width of the tower or expansion of on-the-ground facilities that would include excavation outside the current tower site.

G. Installation of warning and communications systems and similar devices within previously disturbed soils that are not adjacent to or on National Register-eligible or listed buildings or structures or within the viewsheds of National Register-eligible or listed districts.

H. Repair, replacement, small scale realignment, or hardening of utilities under existing improved roads or roadways, or within previously disturbed rights of way and utility corridors. The hardening of utilities may include the addition of new guy-wires and anchors, installation of new utility poles, and the elevation of existing utility equipment. Small scale realignment, such as relocation of utility poles, must be confined to portions of the rights of way and utility corridors that possess previously disturbed soils.

VI. Airports

A. Repair of existing runways, taxiways, roadways, aprons, and other hard surface facilities.

B. In-kind repair of safety components, including beacons, on airport property.

C. In-kind repair of existing beacons or other navigation aids not on airport property.

VII. Railroads

A. In-kind repair or replacement of railroad safety components.

B. Repair of railroad crossing, gates, and signals.

C. Repair of passenger loading areas.

VIII. Safe Rooms

Installation of individual safe rooms within the property limits of a residence where the installation will occur within an existing structure or building or previously disturbed soils.

IX. Reconstruction of Buildings and Structures

Reconstruction activities associated with the rebuilding of buildings and structures, including establishment of staging areas, where a qualified FEMA Historic Preservation Specialist has verified that activities will not impact archaeological sites, or buildings, structures, or districts listed in or eligible for listing in the National Register. This allowance can only be applied if a qualified FEMA Historic Preservation Specialist can document that the reconstruction will not affect any viewsheds associated with National Register-eligible or listed buildings, structures or districts and confirm through site inspection that the APE possesses previously disturbed soils of only low to moderate archaeological potential.


Appendix D
SHPO Architectural Survey Form

The Alabama Historical Commission’s Architectural Survey Form can be found here:  http://preserveala.org/Survey/BuildingSurveyForm.pdf

Instructions to complete the Architectural Survey Form can be found here: http://preserveala.org/Survey/Instructions_AHC_Building_Survey_Form_updated_4.27.11.pdf


Appendix E
Lower Impact Demolition Stipulations

I. GENERAL APPROACH

A. Major demolition activities, including placement of equipment, shall be confined to areas where soils have been previously disturbed by activities, such as site development, construction, surface grading, utility trenching, etc.  The subgrantee shall identify areas of obvious soil disturbance and direct their contractor to work within these areas.

B. When heavy equipment is not in use, it shall be staged on hard or firm surfaces where equipment is not susceptible to sinking.  Paved surfaces shall be used to the fullest extent possible.  

C. Tracked vehicles and/or large-tired equipment shall be used whenever possible to reduce the depth of soil disturbance and minimize soil compaction to a depth of six (6) inches or less. 

D. AEMA shall ensure that its contractors shall not operate heavy equipment on wet soils if the equipment begins to sink more than six (6) inches below the current ground surface.  Heavy equipment may be operated in the rain, but AEMA shall ensure that its contractors shall pay special attention to equipment sinkage, as noted above.  

E. Shearing off structural features at the ground-surface is strongly encouraged so that further soil disturbance is minimized.  

F. There shall be no salvage of architectural materials from below-grade.

G. Excavation of on-site materials and on-site burial of debris are not permitted.

II. ACTIVITY SPECIFIC GUIDELINES
A. Treatment of Utilities

Utility lines shall be disconnected and capped.  Extraction of utility lines is not an eligible FEMA cost.  In cases where there are no shut-off valves, limited excavation within the utility rights-of-way shall be required to cap these service lines.  To limit unnecessary ground disturbance, excavation shall be limited to the existing ROW to the greatest extent feasible.

B. Foot and Pier Removal

If it is absolutely necessary to remove footings and piers to ensure public health and safety, the soil disturbance caused by these activities should be limited to a depth no greater than six (6) inches below the footing or pier to be extracted.  The excavation shall not exceed a 3-foot lateral width from the footing or pier being extracted. 

C. Slab Removal

Slab removal is only an eligible FEMA cost if the slab, or portions thereof, present a public health and safety threat (i.e. broken and angled upward).  FEMA anticipates that slab removal will be a rare occurrence and eligibility calls shall be made by a FEMA official.  If slab removal is funded by FEMA, the slab shall not be removed through excavation.  It shall be hoisted off the lot, and AEMA shall ensure that its contractors shall make every effort to limit any soil disturbance necessary to facilitate this process. 

D. Void and/or Feature Filling

Any voids that require filling because they are a “health and safety issue” shall be filled with clean fill from off-site.  Whenever possible this shall be a sand matrix, however, sand is not required.  These voids may include, but are not limited to, those created as the result of exposing cisterns, privies, wells, and/or basement-like depressions. 

E. Surface Grading and Site Clean-Up

AEMA shall ensure that its contractors shall limit site grading to within the first six (6) inches of the existing surface elevation (e.g., side walk level, driveway level, slab level, etc.).  AEMA shall ensure that its contractors use light equipment (e.g., small “bobcats,” hand tools, etc.) to complete final site clean-up.  
