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ORDERS 



Laws and Executive Orders: The basis 
for FEMA’s EHP Review 

NEPA 

National Historic  
Preservation Act 

Endangered Species Act 

Resource Conservation &  
Recovery Act 

Clean Water Act 

Coastal Zone  
Management Act 

Coastal Barrier  
Resources Act 

Clean Air Act 

Executive Orders: 
Environmental Justice 

Floodplains  
Wetlands 

Presenter
Presentation Notes
NEPA is an umbrella law.  It is the cornerstone of the environmental review process.  NEPA, and the other federal laws and executive orders listed here are designed to protect our country’s natural, cultural, social, and economic resources; they form the basis for FEMA’s EHP review process.

Note that NEPA is in the middle.  This is representative of how FEMA uses it as the keystone of the environmental review process to address all other laws, regulations, and Executive Orders as well. 



National Environmental Policy Act 
(NEPA) 



NEPA Principles 

• Applies to actions that have the potential to impact the human 
environment (natural and built) 

• Gives the environment an equal footing with economic and 
engineering considerations 

• Requires that the public be informed and has the opportunity 
to comment 

• Directs decision-makers to be informed of impacts prior to 
deciding to fund a project 
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Presentation Notes
Ultimately, the goal is not to produce a document, but instead to provide the basis for an informed, planned, and carefully considered decision and ultimately better actions.  However, the way in which this carefully considered decision is often made public is through the documentation process that we’ll be discussing over the next two days.

NEPA is intended to force agencies to consider and allow public officials and citizens considerations before decisions are made or action taken

Congress hoped that this disclosure of decision making and impacts to the public would encourage good decisions




When Does NEPA Apply? 

• Federal Funding 
 

• Federal Permits 
 

• Federal Facilities, Land & Equipment  
 

• Federal Agency Rulemaking 

Presenter
Presentation Notes
The law states that major Federal actions significantly affecting the environment are subject to review. Practically all federal actions are subject to NEPA review.  The law calls them “Major Federal Actions” - no matter how big or small they are.

Federal actions can take the form of: adoption of official policies, rules, and regulations; adoption of plans; adoption of programs; approval of specific projects, including private undertakings approved by agency permit or regulatory decision.

Federal Funding - Such as grant awards or funding programs. Includes activities used as a nonfederal match to federal funding. No minimum amount.

Federal Permits - Such as Section 404 of the Clean Water Act, Wetlands permit, issued by Army Corps of Engineers.

Facilities and Equipment - Such as new buildings proposed for a FEMA facility.

Agency Rulemaking - Such as promulgating regulations that affect land development like National Flood Insurance Program regulations.

Federal Lands - Doesn’t typically apply to FEMA’s disaster response projects, but it does apply to disaster preparedness activities. Typical federal land uses triggering NEPA include timber harvesting, mining, grazing, transmission corridor projects (electrical, gas, oil, etc.), or building construction.




NEPA is a Decision-Making Process 

Proposed 
action 

Analysis  
or evaluation 

Consider 
alternatives 

Consider 
environmental  
consequences 

Share information 
with Agencies and public 

Seek Agency 
and public input 

No requirement 
to avoid all 
environmental 
impacts 

DECISION DECISION 
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It is important to remember that NEPA is not the environmental “protection” act. It does not require an agency to select the alternative with the least environmental impacts, but it does require that an agency go through a specified process to determine which alternative is best.  The process, once again, is supposed to enable well-considered decisions that have been made with the opportunity for public input.   

FEMA decision makers can select the alternative they think is the best to meet the identified need or solve the problem, as long as they assess the consequences of their decision and share that information with the public. However, additional requirements can be imposed by other laws.  If there are adverse impacts, often some measure of mitigation is required.  




FEMA’s Environmental Regulations 
• 44 CFR 10 provides the framework for FEMA’s compliance 

with NEPA 
– Outlines responsibilities 

 
– Establishes how to determine the level of NEPA review 

needed 
 

– Describes planning procedures 
 

– Provides guidance for the preparation of NEPA documents 
 

– Describes pre-implementation procedures 



Levels of NEPA Review & 
Documentation 

 
• Categorical Exclusion (CE or CATEX) 

 
• Environmental Assessment & Finding of No Significant 

Impact (EA/FONSI) 
 

• Environmental Impact Statement & Record of Decision 
(EIS/ROD) 
 
 
 
 



Categorical Exclusion (CATEX or CE) 
A category of actions which, based on the agency’s past 
experience, do not individually or cumulatively have a significant 
effect on the human environment 
 
See 44 CFR 10.8 for list of FEMA’s CEs   

 
• Classroom-based training 
• Administrative actions 
• Preparation & distribution of documents 
• Certain kinds of activities at existing facilities 
 

Even if an action is categorically excluded from further NEPA 
review, all other EHP laws/EOs and permitting requirements 
still apply 
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NEPA provides for each agency an opportunity to develop a list of categories of actions that are determined through agency experience to typically have no significant environmental impact and thus, may be generally excluded from detailed review and documentation.

Based on past experience, FEMA has developed and published a list of categories of actions in 44 CFR 10.8 which were determined to typically have no significant effect on the environment. 

The decision document for CATEXs, if further examination determines that an environmental assessment is not necessary, is called a Record of Environmental Consideration (REC).  

Some examples…
A1.  Purchases of equipment including vehicles, boats, ID cards, hand-held or portable equipment, navigation or communication equipment, or other supplies for mobile units. 
	PAs need to obtain information from the grantee on how the equipment will be installed, whether there will be any new ground disturbance, or any impact to the 	environment or historic resources.  Further review may 	be required.
A2.  Classroom and web-based training, conferences and workshops conducted within enclosed facilities.
A3.  Personnel, administrative, fiscal and management activities that involve no resources other than manpower and/or funding.
A4.  Installation of security measures on mobile units (buses, train cars, ferries, etc.) that are less than 50 years old and are not national landmarks.
A5.  Development, revision, documentation, and/or distribution of regulations, directives, manuals, information bulletins, and other guidance documents.
A6.  Technical assistance activities that involve no resources other than manpower and/or funding.
A7.  Field-based training activities and exercises that use existing facilities, established and approved procedures, and conform with existing land use designations.  
Activities that involve any change in scope, frequency, type, location, equipment used, or materials used will NOT qualify as a Type A Categorical Exclusion and must be submitted for environmental and historic preservation review[1]. 

For these actions, it’s also important to think outside the box – how will equipment be installed, what will its functions be, etc?  Because sometimes what may seem like an action with no impact may need environmental review.  
�[1] For example, if training exercises are to increase in frequency from once per month to twice per month, the impacts to air quality, soils, water quality, noise, and vegetation will increase.  Likewise, if the number of participants in the training exercise goes from 50 to 500, representing a change in scope, the impacts to the natural environment may increase because the amount of disturbance to the natural environment per training event would have increased.  Finally, if new equipment is being used, it may introduce different chemicals or substances into the natural environment, and cause impacts to water quality, air quality, animals, vegetation, soils, and other resources.  Further review is warranted to determined whether or not these changes would result in significant impacts. 

A REC must describe the proposed action, state the time frame for the action, identify the proponent, and explain why further environmental analysis and documentation are not required. RECs should have attachments, such as graphics or maps, to describe the action adequately and assist reviewers in understanding the action and its lack of potential for environmental effects. If the potential for extraordinary circumstances exists (e.g., existence of threatened and endangered species in the project area, presence of cultural artifacts or historical properties, presence of wetlands, potential to exceed air quality standards/permit levels, etc.), RECs should include results of consultations with other agencies such as USFWS, SHPO, local air boards, etc., and documentation of no potential for environmental effects if such consultations have taken place.





Extraordinary Circumstances 

Refers to something about the nature or location of the proposed 
action that makes it substantially different from a typical action of 
its category.  
 
•Greater scope 
•Public controversy 
•Degradation of      
environmental conditions 
•Unproven technology 
• Presence of TES or HP 

•Hazardous/toxic substances  
•Special status areas  
•Health and safety 
•Legal violation 
•Cumulative impact 
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An Extraordinary Circumstance is anything that makes the proposed action or alternative unusual and therefore not able to fit the exclusion category.  These include:
1.	Actions greater in scope and size than normally experienced.  Keep in mind that this may vary by location.  

For example, 200 acquisitions in Albany, Georgia may not be extraordinary, but in a village in Hawaii it would be.  So don’t just consider the numbers, also look at the setting.

2.	Actions with a high level of public controversy.  Public controversy by itself, such as NIMBY, does not technically trigger extraordinary circumstances unless it is environmentally based.  However, use judgment, sometimes the environmental review process is a good time to diffuse public controversy.
3.	Potential to degrade already poor environmental conditions. This circumstance requires a closer look at potential for cumulative impacts.
4.	Using unproven technology with potential adverse impacts involving unique or unknown risks.
5.	Presence of endangered or threatened species, or archaeological remains. Just the presence is not enough to trigger EC, there must be a potential for the proposed action to impact the resources.
6.	Presence or toxic or hazardous substances. Generally, the presence of hazardous materials, above a Federal, State, or local action level, in an area where a project will be implemented is considered an extraordinary circumstance. 
7.	Potential to impact special status areas such as wetlands, coastal zones, etc.  
8.	Any potential to impact the health and safety of people.
9.	Must follow federal, state, local, and tribal laws.
10.	Potential for cumulative impacts. Cumulative impacts result from incremental impact of proposed action when added to other past, present and foreseeable actions of the applicant or any other agency or when looking at the past or future potential changes to the human environment.  Individual actions can be minor but collectively significant.  

For example, drainage projects done in an incremental manner can create significant downstream impacts on both the quantity and quality of water.  Or, historical loss of wetlands in a watershed makes removal of remaining wetlands cumulatively more significant.  If there is potential for or concern about possible cumulative effects, they should be evaluated further in an EA.

EXAMPLES:  
Buying equipment
	There are multiple factors to consider when buying equipment.  If you’re buying goggles – this shouldn’t raise any alarms, and generally buying equipment can be thought to not pose impacts to the environment.  If you’re buying active sonar equipment, it has been shown to have adverse effects on marine life, and will therefore require a closer look to examine impacts.  





Environmental Assessment (EA) 
• Concise public document  
• Analyzes and discloses potential impacts to resources and 

population in the project vicinity 
• Integrates compliance with other EHP laws/EOs 
• Typically put forth for 30-day public comment 
• May set forth required project conditions or 

mitigation/treatment measures 
• Outcomes: 

–  Finding of No Significant Impact (FONSI) 
–  Notice of Intent to prepare EIS (NOI) 
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An EA is a concise public document that presents an evaluation of the potential environmental, historical, and societal impacts of the proposed project and alternatives.
While EAs need to consider aspects of the human and natural environment, an EA should not provide exhaustive information on any one area.  Rather, the EA should provide a full description of a proposed action and a concise analysis of its potential impacts.

The main functions of an EA in the NEPA review process are to:
Provide evidence and analysis regarding the impacts of a proposed action or alternatives
Is used to determine whether an EIS is needed, and 
Documents the fact that FEMA has complied with NEPA, when no EIS is required.
Facilitate EIS when required.

The EA may be produced by FEMA or through the use of contractors, but the Regional Environmental Officer (REO) is responsible for final approval.
While FEMA regulations may dictate when an EA is required, Regional Directors may request the preparation of an environmental assessment at any time to assist planning and decision making.  

Average time to complete an EA is 3 – 9 months, depending on complexity of the project

As part of the NEPA review process, the EA can result in two different outcomes:
Finding of No Significant Impact:  If the EA concludes with a FONSI, the proposed action would not have a significant effect on the human environment and does not require the preparation of an EIS.  Environmental review is concluded.
Notice of Intent to prepare an EIS: If a project’s adverse impacts cannot be reduced below a level of significance, an Environmental Impact Statement is required.

In some cases an EA may be prepared and a FONSI issued for projects where mitigation measures reduce impacts below the threshold of significance.  This is called a “Mitigated FONSI.”  However, according to CEQ’s “Forty Most Asked Questions,” mitigation measures may be relied upon for the FONSI “only if they are imposed by statue or regulation, or submitted by an applicant or agency as part of the original proposal.  As a general rule, the regulations contemplate that agencies should use a broad approach in defining significance and should not rely on the possibility of mitigation as an excuse to avoid the EIS requirement.



Environmental Impact Statement (EIS) 
Similar to an EA in format, but requires: 
• More rigorous data collection and analysis  

 
• More formal public involvement  

 
• Fixed schedule for public review and comment 

 
• Does not prevent actions having significant impacts from 

being implemented 
 

• Takes at least a year and usually costs more that $250,000 
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Obviously doesn’t work with small projects 
FEMA has only done 2 is it’s 27 years as an agency

An EIS is a detailed and rigorous analysis of the impacts of the proposed action and all reasonable alternatives.  An EIS examines a major Federal action that significantly affects the quality of the human and natural environment.  It also requires formal public involvement.  

The main difference between an EIS and an EA is the scale.  Although EISs have many of the same components as EAs, the breadth and depth of analysis for an EIS is much greater.  An EIS provides a complete evaluation of the action and all feasible alternatives.

The main function of an EIS in the NEPA review process is to:
Further examine an action identified by an EA as having significant impact or controversy
Fully document the impact
After public review, allow a project to be implemented if it is determined that the benefits outweigh the adverse effects
Conclude the NEPA review process with a Record of Decision (ROD)

Some applicants are concerned that the NEPA process will cause them to be forced to do something different than what they want to do.
Does NEPA require that the alternative with the least environmental impact be selected? 

NO…What FEMA must do is consider all environmental impacts in the decision-making, and share information about impacts with the public.  Of the tens or hundreds of thousands of proposed projects FEMA has funded only for a handful have we suggested an alternative be used.  And in those cases the applicant has usually agreed that they ended up with a better project.  NEPA done right is really just good planning.

Once again, NEPA specifics a process and policy – not an outcome.  It does not require an agency to select the least impacting alternative.

In fact, agency decision-makers can select the alternative they think is the best to meet the identified need or solve the problem, as long as they assess the consequences of their decision, and share that information with the public.



NEPA Review Process 

NEPA  
complete   

Record of 
Decision 

FONSI 

EA results in NOI.  
EIS required 

EA is required 

Yes 
 
 

CATEX with  
no extraordinary 
circumstances? 

No 
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This shows all of the pathways in the NEPA process; FEMA coordinates with applicants early in the process to fully define the proposed action, including any connected actions.  Once again, even if an action may be categorically excluded from further NEPA review, it must still comply with all other applicable laws and permitting requirements.

1.	Categorical Exclusion
Categorical exclusions are the first level of NEPA review and include actions, that through experience, FEMA has found will typically have little or no environmental impacts. However, if there are unresolved Extraordinary Circumstances (as defined in the 44 CFR Part 10.8(d)(3)), such as the presence of protected natural or cultural resources, the proposed action no longer qualifies as a Categorical Exclusion.  FEMA has established exclusion categories, which range from acquisition of property, to routine maintenance, and slope stabilization.
If an action does not qualify as a Categorical Exclusion, then the next level of NEPA review,...

2.	Environmental Assessment
the Environmental Assessment, is required. 
An Environmental Assessment (EA) is the third pathway and is a concise public document that serves to provide sufficient evidence and analysis regarding the significance of impacts of the proposed action and alternatives to determine whether an Environmental Impact Statement (EIS) is required.  The EA is used to demonstrate an agency’s compliance with NEPA when no EIS is required, and to facilitate the preparation of an EIS, which is the next level of NEPA review.
The EA concludes with a decision document.  Based on the results of the EA, this decision document can take two forms: 
The first is a Finding of No Significant Impact or FONSI, in which case the environmental review is concluded, or secondly...
a Notice of Intent to Prepare an EIS (NOI).

3.	Environmental Impact Statement
The fourth pathway is the Environmental Impact Statement (EIS). The EIS process is a detailed and rigorous analysis and evaluation of the impacts of the proposed action and all reasonable alternatives and also requires formal public involvement.  The EIS document typically is more detailed than the EA.
The EIS process concludes with a decision document, the Record of Decision (ROD), that provides an explanation of the decisions that were made, and specifically why a particular action was selected.
If the NEPA process is performed correctly, other environmental laws will be addressed as part of the NEPA process.



 
 

 

National Historic Preservation Act 
(NHPA) 



National Historic Preservation Act 

 Requires Federal agencies to consider effects of its 
actions on historic properties 

Presenter
Presentation Notes
The National Historic Preservation Act:    
                                                                                                            
Is the primary law governing historic preservation programs nationally 

Although much of the initiative and preservation efforts are at the local level, the NHPA is responsible for “professionalizing” the field by creating an official listing of historic places, allowing for the creation of State and Tribal Historic Preservation Officers and outlining their duties, making the Federal government responsible for its actions with respect to historic preservation, creating the National Register of Historic Places, and creating the need for qualified historic preservation professionals to conduct these activities.

Outlines historic preservation responsibilities for Federal agencies.  

Two specific sections of the NHPA, Sections 106 and 110, outline the historic preservation responsibilities that FEMA must conduct for every program, project, or activity involving Federal money.

Although the National Historic Preservation Act is not the only historic preservation law, it is the primary law affecting FEMA activities and will thus be the focus of the historic preservation portion of the training.

However, it is important to remember that other preservation laws exist and may need to be addressed in certain situations.  A couple of points about these laws:

First, there are many laws that protect historic properties especially and Native American sites.  These include:
National Historic Preservation Act (NHPA)
Archaeological Resources Protection Act (ARPA)
Archaeological and Historic Preservation Act
American Indian Religious Freedom Act
Executive Orders (EO 13007 – Indian Sacred Sites; EO 13175 – Consultation and Coordination with Indian Tribal Governments)
State Preservation Laws
Native American Graves Protection and Repatriation Act (NAGPRA)

Second, states may have state versions of Federal preservation laws such as state historic preservation acts  

Third, the Federal and state laws may work in conjunction with NHPA, but are not substitutes for these requirements.




Historic Properties 
• Are buildings, sites, structures, objects, districts 
• Are at least 50 years old (with exceptions) 
• Are significant within their historic context 
• Retain integrity or convey their significance 
• Listed on or eligible for listing on the National Register of 

Historic Places 
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According to the National Historic Preservation Act, a historic property must be:
  Building--shelters human activity    Examples:  city hall, school, train station
  Site--location of significant event    Examples:  battlefield, archeological site
  Structure--functional constructions  Examples:  aircraft, bridge, canal, silo
  Object--artistic in nature, small        Examples:  monument, sculpture
  Historic district--concentration of sites, structures, buildings, or objects
  Traditional cultural property--associated with cultural or religious beliefs of a living community

Assign one of the above to each group in the class.  Give them 5 minutes to think of some examples of each of these and then ask them to share with the rest of the class.  Discuss the appropriateness of their choices.

  Over 50 years old--general estimate of time needed to develop historical perspective.  

  It must have significance within its historic context

  It must retain integrity; that is, the ability of a property to convey significance

*APPLIES TO BOTH ABOVE AND BELOW GROUND (ARCHAEOLOGICAL) RESOURCES




National Register of Historic Places 

• “Official list” of properties important in U.S. history and 
culture 

• Significant at local, state, regional and/or national level 
• Administered by National Park Service 
• Contains over 80,000 listings 
• http://www.nps.gov/nr/  

Presenter
Presentation Notes
The National Historic Preservation Act established the National Register of Historic Places as the official listing of significant historic properties in the United States.  Properties listed on the National Register may be significant at the local, state, tribal or national level.  
Maintained by the National Park Service (specifically, the Keeper of the National Register), the list contains over 73,000 listings of buildings, sites, structures, objects, and districts.

Just because a place is not included on the National Register of Historic Places doesn’t mean it can’t be.  There are three categories of buildings, sites, structures, objects, and districts.
Eligible – A property eligible for the NRHP means that it meets all the significance and integrity requirements to be listed in the NRHP, but has not yet been formally listed in the NRHP.  
Listed – A property listed in the NRHP is one that meets all the significance and integrity requirements and is actually contained in the NRHP database.  To list a property, the SHPO must nominate the property, and then the agency or individual must complete a National Register nomination form.  Then the form is sent to the Keepers' Office.  The Keeper makes the final decision as to whether the property should be formally listed on the National Register.  
Not Eligible – This category applies to properties that do not meet all the significance and integrity requirements to be eligible for listing in the National Register. 

http://www.nps.gov/nr/�


National Historic Landmarks 

• Over 2,400 properties  
• Possess exceptional value or quality in illustrating and 

interpreting the heritage of the United States 
• Significant at national level 
• http://www.nps.gov/history/nhl/  

 
 
 

.  

Presenter
Presentation Notes
National Historic Landmarks constitute only about 2% of those properties listed on the National Register of Historic Places. While many historic places are important locally or on a state, tribal or regional level, a few have meaning for most Americans. Places that "possess exceptional value or quality in illustrating and interpreting the heritage of the United States" are designated by the Secretary of the Interior as NHLs. 

These landmarks possess exceptional national significance and constitute only a small percentage of those properties listed on the National Register of Historic Places.


http://www.nps.gov/history/nhl/�


NHPA Consultation 
• Required under Section 106 of NHPA 
 
• It is FEMA’s responsibility to consult  

– State Historic Preservation Office/Tribal Historic 
Preservation Office 

– Advisory Council on Historic Preservation 
 

• Cannot be delegated to grantee 
 
• Grantees must comply with any conditions placed on project 

as a result of SHPO/THPO consultation 
 

 



State/Tribal Historic Preservation Officer 

• Maintains inventory of historic properties in the state or on 
tribal lands 

 
• FEMA’s primary contact for Section 106 consultation 
 
• Grantees are encouraged to contact SHPO/THPO to obtain 

information about the presence of historic properties in project 
vicinity (http://www.ncshpo.org/stateinfolist/fulllist.htm)  

Presenter
Presentation Notes
The State Historic Preservation Officer’s basic function under federal law is to coordinate historic preservation activities supported by federal grant funds in his or her state.  
  The SHPO is FEMA’s primary contact during the historic review process
  The Tribal Historic Preservation Officer(THPO) is the tribal equivalent of the SHPO.  Some THPOs have assumed all or part of the responsibilities of the SHPO, including historic review (Section 106) compliance.  
The State Historic Preservation Officers:
  Locate and record historic properties,
  Review all federal projects for impact on historic properties under Section 106 of the Act and the regulations of the Advisory Council on Historic Preservation,  
  Provide technical assistance on restoration and other preservation activities to federal agencies, state and local governments, and the private sector,   
  Nominate significant historic properties to the National Register, �foster historic preservation programs at the local government level,
  Provide matching funds for preservation projects, and
  Comment upon preservation projects under consideration for the federal rehabilitation tax credit.

The SHPO is the representative of the State’s interests in historic preservation
The SHPO is NOT responsible for doing the federal agency’s work.  The SHPO consults with the agency, assists the agency, but is not supposed either to dictate to the agency nor to perform functions on the agency’s behalf.


http://www.ncshpo.org/stateinfolist/fulllist.htm�


Advisory Council on Historic 
Preservation 

• Independent federal agency 
 
• Mission is to promote the preservation, enhancement, and 

productive use of our nation's historic resources 
 
• Advises the President and Congress on national historic 

preservation policy 

Presenter
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The National Historic Preservation Act established the Advisory Council on Historic Preservation as an independent federal agency who serves as the major policy advisor to the Government in the field of historic preservation.
The Council also governs the implementation of the historic review process (Section 106 of NHPA) through 36 CFR Part 800.
Although the new regulations (36 CFR Part 800) lessen the role of the Council on a project-by-project basis, FEMA consults with the Council often, and they may become involved with a specific project at any time
Who at FEMA should call the Advisory Council?
Usually the Regional Environmental Officer or the Federal Preservation Officer



Information for the NHPA Review 
• Age of buildings/structures directly affected 

 
• Method & location of equipment installation 

 
• Age of surrounding buildings/structures 

 
• Site and structure photographs (color, labeled, good quality) 

 
• USGS topographic quadrangle map (1:24,000 scale)  
 
• Will there be ground disturbance? 

– Previously disturbed or undisturbed ground? 



Biological 
Related Laws 



The Endangered Species Act 
(ESA) 

Presenter
Presentation Notes
The Endangered Species Act of 1973 protects endangered and threatened species and their critical habitats.  Species diversity is critical to ecosystem health, because each species plays a specific role in keeping the system running. 

Congress passed the ESA as a result of growing concern worldwide over the disappearance of plant and animal species.




ESA Requirements 

• FEMA must consider effects of its actions on 
threatened/endangered species  
 

• FEMA cannot fund any action that would 
– jeopardize the continued existence  
of any endangered or threatened  
species 
– result in the adverse modification  
of habitat of such species 

 
 

Presenter
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The ESA requires Federal agencies to:
Consider the effects of their actions on threatened or endangered species 
Be proactive in conservation activities
Avoid harm to listed species or the habitat of a listed species
Specific requirements for Federal agencies are outlined in Section 7 of the Act.



ESA “Taking” 

• Unlawful to “take” any endangered species 
• Applies to everyone, regardless of whether Federal funds are 

involved 
• Violation of the ESA can result in individual civil and criminal 

penalties, including fines and jail time 

Presenter
Presentation Notes
Under ESA it is unlawful to “take” any endangered species.  The term “take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect a protected species.  An incidental take is a take that is the result of, but not the purpose of, an otherwise lawful activity.

The ESA:
Applies to everyone, not just to federal agencies. 
Has very stiff penalties, including stopping a project or requiring the area be returned to its pre-project condition, and individual prosecution including imprisonment and fines. 



ESA Consultation 
• Required under Section 7 of ESA 
 
• FEMA consults with US Fish and Wildlife Service (FWS) 

or National Marine Fisheries Service (NMFS) 
 

• Consultation determines: 
– Species or habitat affected 
– What action is required to avoid or mitigate impacts to TES 

 
• Grantees must meet any conditions placed on project as a 

result of FWS/NMFS consultation 
 

 

Presenter
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Section 7 of the ESA requires all Federal agencies to consult with the appropriate regulating agencies, either the U.S. FWS or the NMFS on any action they are proposing that could possibly jeopardize the existence of an endangered or threatened species or habitat.  Consultation with the NMFS occurs only for any marine species, while consultation for all other species is conducted through the FWS.
The ESA specifically states that, “Each Federal agency shall, in consultation with and with the assistance of the Secretary of the Interior and of Commerce (FWS), insure that any action authorized, funded, or carried out by such agency (hereinafter in this section referred to as an “agency action”) is not likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse modification of habitat of such species which is determined by the Secretary, after consultations as appropriate with affected States, to be critical, unless such agency has been granted an exemption for such action by the Committee pursuant to subsection (h) of this section.” 



Helpful Information for the ESA 
Review 

•  Grantees are encouraged to gather information from a 
regional FWS office or an appropriate state entity (e.g. 
Department of Natural Resources) 
 

•  Description of project location 
– Urban/developed 
– Industrial 
– Wilderness/forested 
– Agricultural, etc.  
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The formal consultation process concludes with the FWS and/or NMFS issuing a biological option.  The biological opinion has three possible findings:
The action will not jeopardize protected species, and the action may proceed.
The action is likely to jeopardize protected species.
The action will jeopardize the continued existence of protected species.

When FWS/NMFS issues a “likely to jeopardize” biological opinion, the potential to jeopardize may be mitigated to below significant levels.  FEMA has several options:
Adopt “reasonable and prudent measures” for eliminating jeopardy/adverse modification and comply with incidental take statement
Cancel the project
Reinitiate consultation by proposing modifications or alternatives not yet considered.
Along with mitigation (MOU) and minor design changes to reduce the likelihood of jeopardizing protected species, the opinion may include a statement regarding the incidental taking of a protected species.

If FEMA receives a “jeopardize continued existence” biological opinion, the project cannot proceed as is.  After major redesign or relocation, the consultation process may be reinitiated and the project re-evaluated.




Helpful Information for the ESA 
Review 

•  TES lists are often available on the FWS or state DNR 
websites (http://www.fws.gov/endangered/)  
 
•  Site photographs help to provide context and enhance 
habitat descriptions 

 

Presenter
Presentation Notes
The formal consultation process concludes with the FWS and/or NMFS issuing a biological option.  The biological opinion has three possible findings:
The action will not jeopardize protected species, and the action may proceed.
The action is likely to jeopardize protected species.
The action will jeopardize the continued existence of protected species.

When FWS/NMFS issues a “likely to jeopardize” biological opinion, the potential to jeopardize may be mitigated to below significant levels.  FEMA has several options:
Adopt “reasonable and prudent measures” for eliminating jeopardy/adverse modification and comply with incidental take statement
Cancel the project
Reinitiate consultation by proposing modifications or alternatives not yet considered.
Along with mitigation (MOU) and minor design changes to reduce the likelihood of jeopardizing protected species, the opinion may include a statement regarding the incidental taking of a protected species.

If FEMA receives a “jeopardize continued existence” biological opinion, the project cannot proceed as is.  After major redesign or relocation, the consultation process may be reinitiated and the project re-evaluated.


http://www.fws.gov/endangered/�


Migratory Bird Treaty Act 



MBTA Purpose 

 
• To protect migratory birds, their nests, eggs, and feathers 

 
 



MBTA Compliance  

• FEMA consults with FWS  
 

• For communication towers  
– consider FWS guidance on tower location, design, 

construction and operation 
 http://www.fws.gov/migratorybirds/issues/towers/comtow.

html  

http://www.fws.gov/migratorybirds/issues/towers/comtow.html�
http://www.fws.gov/migratorybirds/issues/towers/comtow.html�


Helpful information for the MBTA 
Review (tower projects) 

 
• Height of tower 
• Guy wires vs. lattice  
 design 
• Will aviation lighting be used? 
  If so, describe. 
 

 
 
 
 



Water Related Laws and 
Executive Orders 



Executive Orders (EOs) 

• Floodplain Management (11988) 
 
• Wetland Protection (11990) 
 

 
 
FEMA’s regulations for Floodplain Management & Protection 
of Wetlands are found in 44 CFR § 9 

Presenter
Presentation Notes
Wetlands and Floodplains play an important role in wildlife habitat, pollution control and flood control.  Because of the critical nature of wetlands and floodplains, these resources have been granted further protection under two EOs (EOs are issued by the President and apply to Federal agencies).  We will discuss these together because the compliance process is very similar.



Floodplain Management 

• Maintain natural and beneficial floodplain values 
 

• Avoid, to extent possible, actions within or affecting the 
floodplain 
 

• If there is a reasonable alternative outside the floodplain, 
FEMA cannot fund the project within the floodplain 

  100-year floodplain 
 500-year floodplain for actions involving critical facilities 
 FEMA uses Flood Insurance Rate Maps (FIRMs) to identify  
    the regulatory 100-year and 500-year floodplains 

Presenter
Presentation Notes
EO 11988, Floodplain Management, requires Federal agencies to:
Maintain the natural and beneficial values of floodplains.
Avoid development or new construction in floodplains.
Evaluate the potential effects of actions that are in or may affect a floodplain.
Avoid, to the extent possible, actions within or affecting a floodplain, particularly those that increase the base flood elevation.
For most projects, the regulations established in this EO apply to 100-year floodplains.
However, for projects that involve critical facilities, the regulations include 500-year floodplains. A critical facility is defined as any facility for which even a slight chance of flooding would cause an unacceptable level of loss, such as an emergency center, school, or hospital.  
Flood Insurance Rate Maps (FIRMs) produced by FEMA’s National Flood Insurance Program (NFIP) should be viewed to determine if a project is located in either a 100-year or 500-year floodplain.



Protection of Wetlands 

• Avoid, to extent possible, adverse impacts to wetlands 
 

• The U.S. Army Corps of Engineers (USACE) regulates the 
discharge of dredged or fill material into waters of the U.S., 
including wetlands, pursuant to Section 404 of the Clean 
Water Act (CWA) and Section 10 of the Rivers and Harbors 
Act 
 

• If there is a reasonable alternative outside the wetland, FEMA 
cannot fund the project within the wetland 

Presenter
Presentation Notes
EO 11990, Protection of Wetlands, requires Federal agencies to:
Avoid, to the extent possible, adverse impact of wetlands.
Avoid direct or indirect support of actions that affect wetlands if practicable alternatives exist.
A large array of natural environments can be classified as wetlands, including swamps, marshes, bogs, potholes, river overflows, mudflats, and natural ponds.
On the basis of vegetation, soil, and hydrology, specialists can identify wetlands.
Sources of information on wetlands include State or Federal wildlife agencies and the Fish and Wildlife Service’s National Wetlands Inventory (NWI).



 What Is A Wetland? 

Presenter
Presentation Notes
What is a wetland?  Some wetlands are easy to recognize.
Photo of emergent wetland
Here is a typical emergent wetland, which many will recognize by the unique plants…
Photo of riverine wetland
and this is a riverine wetland, which has flowing water and border vegetation. However, some wetlands are not as easy to identify.  For example,…
Photo - agricultural drainage ditch
this agricultural drainage ditch, probably man-made, is a wetland and can support a number of plant and animal species…
Photo - shrub-scrub wetland
and this shrub-scrub wetland may not be as easy to identify but can be recognized by the presence of water-tolerant trees.
Photo - Palustrine Forested wetlands
Palustrine Forested wetlands are often missed, but notice the water marks on the tree trunks that indicate a frequent high water level. All of these are wetlands and have habitat, pollution control, and flood-water storage values.




Wetlands 

“In the simplest sense wetlands are just places where land and 
water mingle in novel and intricate ways to create a remarkable 
diverse assortment of habitat types. Water is the dominant 
influence in soil structure and the kinds of plants and animals 
characterizing a wetlands.” 
 
Excerpt from: The Wetlands Resource, United States 
Environmental Protection Agency, Office of Water, Office of 
Wetlands Protection, 2-9/89 

Presenter
Presentation Notes
Some people call them swamps or bogs, but the U.S. Environmental Protection Agency (EPA) defines wetlands as “the places where land and water mingle…to create a remarkable diverse assortment of habitat types.” 



Key Identifiers of Wetlands 

• Vegetation  
 

• Soils 
 

• Hydrology 

Presenter
Presentation Notes
The 3 key identifiers of wetlands include:

Hydrophytic vegetation or vegetation that only grows in wet soil environments.  These are broken into:

Obligate wetland plants - plants that occur almost always (99%) in wetlands under natural conditions.  Examples are bald cypress or smooth cordgrass.

Facultative wetland plants - plants that usually (67 to 99%) in wetlands.  An examples is green ash.

Facultative plants - plants that have a similar liklihood to occur in wetlands or uplands.  An examples is green briar.

A Hydric soil is one that was formed under conditions of saturation, flooding, or ponding long enough to develop anaerobic (oxygen deprived) conditions in the upper part.

Hydrology where the presence of water has an overriding influence such that they are periodically inundated or have soils saturated to the surface at some time during the growing season.  




Eight-Step Planning Process for 
Floodplain/Wetland Management 

  3 Evaluate Alternatives 3 
  4 Assess Impacts 4 

  2 Encourage Public Involvement 2 
  1 Project Location in Floodplain/Wetland 1 

  5 Minimize Impacts 5 
 6 Determine Practicality 6 

 7 Provide Public Explanation  7 
 8 Comply with Executive Orders  8 

Presenter
Presentation Notes
Step 1 – determine whether or not the project will be located in a 100 year floodplain or a wetland, or  will it have the potential to affect a 100 year floodplain or wetland?  Check using FEMA Flood Insurance Rate Maps (FIRM) and National Wetland Inventory (NWI) data.  

2 – Public notice must be sent out if the project is likely to affect or will be located in either a floodplain or a wetland

3 – Reasonable alternatives to the proposed action should be evaluated.  If any reasonable alternatives exist, then FEMA cannot locate the action in a floodplain or wetland, nor can such an action be funded.

4, 5 – If there are no reasonable alternatives, then all impacts associated with the proposed action must be identified, and avoided, minimized, or compensated for (wetland “bank”, etc.)

6, 7, 8 – If FEMA decides to take or fund an action that affects a floodplain or wetland, a second public notice must be published to explain why and describe required mitigation.  In addition, all other EOs, laws, and permitting requirements must be complied with, and the entire process must be properly documented.  



Helpful information for the 
Floodplain review 

 
• Provide flood zone information 
 
• Provide copy of FIRM covering project area 

http://www.fema.gov/business/nfip/mscjumppage.shtm  

http://www.fema.gov/business/nfip/mscjumppage.shtm�


Helpful information for the 
Wetlands Review 

 
• Provide National Wetlands Inventory Map of project area 

http://www.fws.gov/nwi/  
 

• Provide site photographs 

http://www.fws.gov/nwi/�


Clean Water Act 

Presenter
Presentation Notes
We will next begin discussing the Clean Water Act.  Passed by Congress in 1972, the CWA is intended to restore and maintain the quality of the Nation’s water resources by limiting pollution.
Under Section 404 of the Clean Water Act, the U.S. Army Corps of Engineers is responsible for issuing permits for the discharge of dredged or fill materials into the waters of the United States.  This is the portion of the Clean Water Act that most often relates to FEMA’s projects, and a permit must be obtained in any situation where dredging or filling is a component of the project. 
However, there are other considerations under the Clean Water Act that are important, but not as obvious.  For example, wetlands are considered part of the “waters of the United States” and thus FEMA must consider issues related to wetlands permitting.  Together with EO 11990, CWA presents some pretty stringent wetland requirements.




Goals of the CWA 

• Meet pollution control standards 
 

• States set water quality criteria 
 

• States receive money to reduce water pollution 
 

• Protection of wetlands and aquatic habitat 

Presenter
Presentation Notes
Under the Clean Water Act:
Major industries must meet pollution control standards
States must set water quality criteria and develop pollution control programs to meet those criteria.
States receive money to help them reduce water pollution, such as funding for water treatment plants.
Wetlands and other aquatic habitats are protected.




Waters of the United States 

• Rivers and streams 
 

• Lakes and ponds 
 

• Coastlines 
 

• Wetlands 
 

• Estuaries 
 

Presenter
Presentation Notes
The phrase “waters of the United States” is used to describe the jurisdiction of the CWA.  This includes:
Rivers and streams
Lakes and ponds
Coastlines
Wetlands
Estuaries 



Clean Water Act Permits 

• Permits regulate the discharge of dredged or fill materials 
– Nationwide Permit 

 
– Section 404 Permit 

 
– Section 10 Permit (Rivers and Harbors Act) 

 
– National Pollutant Discharge Elimination System 

(NPDES) 

Presenter
Presentation Notes
The CWA established a permitting process to regulate the discharge of dredged or fill materials into the water of the United States.
Applicants must comply with both State and Federal requirements for this permitting process.
Regardless of funding source, the applicant must receive authorization and/or permits from state regulatory agencies and/or the U.S. Army Corps of Engineers (USACE) for work within waters of the U.S.



CWA/RHA Compliance 

• Grantee is responsible for obtaining applicable permit(s) from 
USACE and state Department of Environmental Quality 

Presenter
Presentation Notes
The CWA established a permitting process to regulate the discharge of dredged or fill materials into the water of the United States.
Applicants must comply with both State and Federal requirements for this permitting process.
Regardless of funding source, the applicant must receive authorization and/or permits from state regulatory agencies and/or the U.S. Army Corps of Engineers (USACE) for work within waters of the U.S.



Pollution Management 
Related Laws  

Presenter
Presentation Notes
Most construction and renovation techniques have the potential to generate waste or pollution.  As part of its compliance with federal environmental regulations, FEMA must also be aware of how its actions may affect the environment in these ways as well.  The two main regulations that we’ll look at are the Resource Conservation and Recovery Act and the Clean Air Act.



Resource Conservation and Recovery Act 
(RCRA) 

& Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) 

 
 
 
 
 
 
 

When do RCRA & CERCLA apply? 
 
• Construction and demolition activities 
• Operation and maintenance activities involving the use, 
storage, and disposal of hazardous materials 
• Above-ground and underground storage tanks 
• Improper handling, storage, and disposal of hazardous 
materials 
• An uncontrolled or abandoned site where hazardous waste 
is located 

Presenter
Presentation Notes
The Resource Conservation and Recovery Act was enacted in 1976 and established requirements for the generation and waste management and hazardous materials.
RCRA encourages environmentally sound methods for managing waste while regulating facilities that generate, transport, treat, store, or dispose of hazardous waste so as to minimize the threat to public health and the environment.



CERCLA & RCRA Compliance 

• FEMA may be liable for providing grant funds for a project 
that causes the release of hazardous pollutants 

 
• If a site may contain hazardous waste or a project may cause 

the release of hazardous pollutants, the grantee should notify 
their PA and request guidance 
 

• GPD must coordinate with FEMA’s Office of Environmental 
Planning and Historic Preservation and the Office of Chief 
Counsel 
  



Clean Air Act (CAA) 

Presenter
Presentation Notes
The Clean Air Act of 1970 set new standards for air quality, placed limits on air pollution, and increased funding for air pollution research.



CAA 

• Protect and improve the nation’s air quality 
 
• Requires Environmental Protection Agency (EPA) to establish 

primary and secondary National Ambient Air Quality 
Standards (NAAQS) for seven criteria pollutants considered 
harmful to the public and the environment 
 

• Makes states responsible for air quality programs & requires 
states to adopt ambient air quality standards  
 

Presenter
Presentation Notes
Some of the goals of the CAA are to:
Protect and enhance the quality of the Nation’s air resources
Provide technical and financial assistance to tribal, state, and local governments.
Assist in regional air pollution prevention and control programs.
Make states responsible for implementing air pollution prevention and control programs.




When Does CAA Apply? 

• Demolition of properties containing potentially harmful 
materials 
 

• Equipment exhaust and fugitive dust from construction 
activities 
 

• Release of air pollutants during facility operation 
 

• Projects that cause an increase in traffic 



Helpful Information for the CAA 
Review 

• Indicate the kinds and number of construction 
equipment/vehicles that will be used 
 

• Indicate whether the project will affect traffic levels or patterns 
 

• Indicate whether project is located in NAAQS attainment, 
maintenance, or non-attainment area 
 

• Identify sensitive receptors in project vicinity, such as schools, 
nursing homes, and hospitals 
 



Socioeconomic Laws and Executive 
Orders 

Presenter
Presentation Notes
Even when implementing upgrades to critical infrastructure, it is also necessary to take into consideration laws and Executive Orders that protect the social environment in which we live. 



Farmland Protection Policy Act 
(FPPA) 

Presenter
Presentation Notes
The Farmland Protection Policy Act was passed by Congress in 1981 to minimize federal actions contributing to conversion of farmland to a non-agricultural use.



Types of Farmland 

• Prime farmlands - land that has best combination of physical 
and chemical characteristics for producing crops 
 

• Unique farmland - land used for production of high-value 
crops such as citrus, tree nuts, olives, fruits, etc. 
 

• Farmland of statewide or local importance 



FPPA Consultation 

 
• FEMA consults with the Natural Resources Conservation 

Service (NRCS) 
 

Presenter
Presentation Notes
The FPPA requires Federal agencies to examine the potential adverse effects before approving any activity that would convert farmland to other uses.
In consultation with the Natural Resources Conservation Service (NRCS), Federal agencies must conduct an assessment of the affected farmland.  
Depending on the outcome of this assessment, the Federal agency may either: 
Conduct the activity without further evaluation, or
Propose alternatives that have reduced impact 



Helpful information for the FPPA 
Review 

 
• Total acreage of project area, including access roads, that will 

have an impact on farmland 
 
• Soil type(s) present in project area  

– NRCS Web Soil Survey Map 
http://websoilsurvey.nrcs.usda.gov/app/  

 
• Site photographs 

Presenter
Presentation Notes
For GPD, FPPA is particularly applicable to tower projects. 

http://websoilsurvey.nrcs.usda.gov/app/�


Executive Order 12898 – 
Environmental Justice 

 
 
 Mandates that federal agencies identify and address, as 

appropriate, disproportionately high and adverse human 
health, environmental, and/or socio-economic effects of their 
programs, policies, and activities on minority and low-income 
populations.  

Presenter
Presentation Notes
A third Executive Order that FEMA must comply with is on Environmental Justice (EJ).  Signed in 1994, EO 12898 for EJ requires each Federal agency to make achieving environmental justice part of its mission.

While the EO does not “create any right, benefit, or trust responsibility”, it suggests that EJ is an aspect of civil rights and that discrimination in the placement or location of environmentally hazardous facilities or activities may be a basis for litigation under Title VI of the Civil Rights Act of 1964.




Helpful Information for the 12898 
Review 

 
 

• Grantees should collect socioeconomic and demographic data 
for the project area to help determine whether there are any 
potential EO 12898 concerns 

Presenter
Presentation Notes
The Census Bureau will have the best information about the distribution of low-income or minority populations.  Information may be found at www.census.gov



Coastal Area 
Laws 

NOAA 



Coastal Zone  
Management Act 

(CZMA) 

Presenter
Presentation Notes
The Coastal Zone Management Act was passed in 1972 and is administered by each coastal state.

The CZMA is administered by the Department of Commerce’s Office of Ocean and Coastal Resource Management and the National Oceanic and Atmospheric Administration (NOAA). Certain states may have state agencies that oversee compliance with the CZMA (such as the Coastal Commission in California).



CZMA Goals 

 
 

• Reduce uncontrolled development on islands, beaches, salt 
marshes, transitional or inter-tidal areas, and other coastal 
areas 

Presenter
Presentation Notes
One of the act’s goals is to reduce uncontrolled coastal development by ensuring that federal activities in the coastal zone are consistent with each state’s Coastal Zone Management Plan.  Each state does not have a CZMA plan.  Only states with shoreline in the coastal zone or those that border the Great Lakes have a CZMA plan.  The coastal zone includes beaches, transitional and intertidal areas, salt marshes and other coastal areas.



CZMA Applicability 

• States with a shoreline in the coastal zone or those that border 
the Great Lakes  

 
• All states in a coastal zone have a Coastal Zone Management 

Plan  

Presenter
Presentation Notes
The CZMA applies to any Federal action that would occur within or outside the coastal zone that affects any land, water use, or natural resource of the coastal zone.



Helpful information for the CZMA 
Review 

 
• Grantees should contact their state office responsible for 

coastal zone management to determine if proposed project is 
consistent with that state’s Plan 

 

Presenter
Presentation Notes
To comply with the CZMA, Federal agencies must identify their activities that would affect the coastal zone, including development projects.  
If it is determined that a Federal activity would affect the coastal zone, the action must be carried out in a manner that is consistent to the maximum extent practicable with the enforceable policies of approved State management programs.  Therefore FEMA must:
Review the state management plan to determine whether the activity is consistent with the plan.
Notify the state of its determination.




Coastal Barriers Resources Act 
(CBRA) 

Presenter
Presentation Notes
A second act also governs actions on the coast, the Coastal Barrier Resources Act. The Coastal Barrier Resources Act, or CBRA, was enacted in 1980 in order to protect ecologically sensitive and geologically vulnerable barrier islands along the coasts of the United States.
This act effect Regions 1-6 and applies to the east coast and the Great Lakes.




CBRA Goals 
• Protect ecologically sensitive coastal barriers that serve as  

– barriers against forces of wind and tidal action caused by 
coastal storms 

– species habitat 
 

• Establish the Coastal Barrier Resources System (CBRS) and 
Otherwise Protected Areas (OPAs) 
 

• Prohibit new federal expenditures and financial assistance for 
development, in order to manage development and limit 
damage to property, wildlife, and natural resources in those 
areas 
 
 

Presenter
Presentation Notes
The goals of the act include:
Protecting barrier islands
The Act establishes the Coastal Barrier Resources System.  
Prohibits federal flood / disaster insurance coverage, such as NFIP, to structures in the CBR zone
Prohibits new federal expenditures and financial assistance for development in the CBR zone
Any area that is designated as being part of the Coast Barrier Resources System does not generally qualify for federal flood and disaster insurance coverage and is prohibited from receiving any new federal expenditures, including financial assistance for development.  For this reason, FEMA is generally not involved in areas that are regulated under CBRA.  CBRA is administered by the Department of Interior through the Fish and Wildlife Service (or FWS).




CBRA Compliance 

• FEMA must consult with FWS before any action in CBRS 
zone can occur 
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