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EXECUTIVE SUMMARY

This study contributes to the comprehensive evaluation of the National Flood Insurance
Program (NFIP) by examining state floodplain management roles and activities as defined and
implemented through the NFIP. The study goals are to identify what activities and regulations
adopted by states may or may not be working in the floodplain management system nationwide
and to determine the most appropriate role for states in floodplain management. The study will
also recommend ways in which state participation in the NFIP may be improved.

Since its inception, more than 20,000 communities in all 50 states have joined the NFIP.
In some states, federal requirements have been integrated into existing state floodplain
management programs, while in others, the federal requirements make up the bulk of if not all
the floodplain management activities carried out by states.

State agency activity is important for the NFIP to function efficiently and effectively.
Thousands of communities participate in the NFIP, far too many for Federal Emergency
Management Agency (FEMA) to advise and supervise. State floodplain management offices,
established to coordinate NFIP activities, perform multiple functions that fulfill, supplement, and
complement federal activities. However, despite the federal mandate for states to designate a
coordinating agency, the legislation that created the NFIP is largely silent about the states’
potential contribution to floodplain management. The federal regulations at Title 44 Code of
Federal Regulations (CFR) 60.25, which discuss state roles, do so in only a general way. As a
result, FEMA has had to administratively create a role for the states. The void of mandatory
federal directives, both before and after the implementation of the NFIP, resulted in statutes at
the state level that might designate floodplain management roles and responsibilities for state
agencies that conflict with, overlap, or exceed those roles and responsibilities designated by
FEMA.

All fifty states participate in the NFIP and the Community Assistance Program—State
Support Services Element (CAP-SSSE). By agreeing to participate in these programs, states must
adopt certain roles specified in the Code of Federal Regulations and the annual Guidances to the
CAP-SSSE, respectively. However, states are also encouraged to develop program elements that
meet their specific needs. Therefore, state programs will share many characteristics but will also
exhibit unique elements. When states join the NFIP, they take on two separate roles, both of
which require the adoption of certain programs and policies. First, like local governments states
are considered “communities” and must adopt adequate floodplain management regulations that
at least meet NFIP minimum requirements (44 CFR 60.11 to 60.13). States must “comply with
the flood plain management requirements of all local communities participating in the program
in which State-owned properties are located” or establish appropriate regulations for state-owned
property in non-participating local communities. They must also purchase Standard Flood
Insurance Policies for state-owned structures or their contents.

Second, state agencies designated as “State Coordinating Agencies” must perform certain
duties in this role to guide and upgrade local government capabilities to meet NFIP program
requirements. Appendix 1 contains the sections of 44 CFR which pertain to the state role. To
summarize, Sub-section 60.25 outlines state responsibilities under the general umbrella of
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“demonstrating a commitment to the floodplain management criteria” by: enabling local
communities to regulate development; guiding communities in ordinance administration;
informing local government and the public about floodplain management requirements;
providing floodplain mapping assistance; notifying FEMA of local compliance issues;
regulating to prevent environmental and water pollution during floods; coordinating state
floodplain management activities; and training.

Expanding population bases and the associated development in many states have often
created new problems, or exacerbated existing flooding problems. Today there is a growing
awareness that state agencies can make many decisions that positively or negatively affect the
NFIP’s ability to achieve its objectives. In 2003, FEMA expanded the CAP-SSSE, which
provides grants to states to provide technical assistance to communities, evaluate community
performance, and help communities build and maintain their floodplain management capabilities.

The current CAP-SSSE initiative specifies eligible activities that FEMA can fund, but
FEMA has not prescribed best methods for states to employ, thus respecting the prerogatives and
independence of state and local governments. There may, however, be practices and
relationships among federal, state, and local jurisdictions that are more effective in achieving
floodplain management goals. Given the limited resources assigned to these tasks, it makes sense
to explore alternative arrangements to find different approaches that can improve state
capabilities. A historical perspective on how states approach land use planning is included to
indicate the limitations and opportunities facing states.

Methodology

The study team developed seven hypotheses regarding state roles in floodplain
management by combining a review of the background analysis on state floodplain management
programs, and extensive consultation with experienced floodplain managers, leaders of the
Association of State Floodplain Managers (ASFPM), past and present FEMA officials, and other
knowledgeable experts. The hypotheses include causal factors believed associated with a
program’s strength and effectiveness as well as a state program’s ability to maintain those
characteristics over periods of time in which budget priorities, politics, and organizational charts
shift.

To test the hypotheses, the study team purposively chose a group of ten states to
investigate in detail. States were chosen in order to provide variance along several factors of
interest, including: effectiveness of floodplain management programs; strength and formality of
the legal and institutional foundations of the program; and, types of agencies housing the
program. The study team conducted case studies of state programs directed by an interview
guide or interview protocol. The interview questions intended to collect a variety of objective
and subjective systematic and anecdotal evidence of factors that contribute to the evolution,
structure, and effectiveness of state floodplain management programs.

Based on a review of the background research, case studies, and an analysis of
comparable data about the ten state programs, several conclusions are formulated and discussed.
The conclusions form the basis for the report’s recommendations. Each recommendation is
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prioritized and directed toward a specific participant in the nationwide program for floodplain
management. The recommendations provide possible solutions to problems and avenues to take
advantage of opportunities identified during the study process.

Recommendations

The NFIP has been based primarily on a long-term relationship between the federal
government and local communities that choose to participate. By statute, the state’s role has been
as a secondary assistant to the federal government in training and aiding local communities. The
recommendations include major changes to the state role in the program and enhancements to the
current role. The following recommendations are provided in summarized form. The full text for
each recommendation is included in Section 6.1.

FEMA
Essential Actions

State Roles and Responsibilities Recommendation #1 (SR1): FEMA should initiate in
partnership with the states a process to amend the NFIP to provide the states with a substantial
role in the NFIP, to take advantage of state capabilities and land use authorities that reside with
states. One consequence will be stronger states that will help ensure that floodplain management
can guide development and redevelopment to be at lower risk from flooding and to prevent
increases in flooding potential.

SR2: Review, update, publish and enforce a comprehensive administrative process for
addressing NFIP compliance violations in a systematic manner, beginning with identification of
the violation and ending with final resolution. Each party to the compliance action must be
knowledgeable of the process and acknowledge the deadlines. This process must include public
disclosure of the compliance action. Each party to the compliance action must be knowledgeable
of the process and acknowledge the deadlines. This process must include public disclosure of the
compliance action.

SR3: FEMA should implement voluntary state Cooperating Compliance Partner (CCP) program
modeled on FEMA’s Cooperating Technical Partner (CTP) mapping program. The CTP
Program allows communities, regional agencies, and State agencies that have the interest and
capability to become active partners in the FEMA Flood Hazard Mapping Program.

SR4: FEMA should assign FEMA Natural Hazard Program Specialists in the regional offices to
State NFIP Technical Assistance duties only.

SR5: Improve the CIS, making it the single most valuable online tool for state officials to 1)
access community claims information, 2) access FEMA policy interpretations through official
and unofficial policy manuals, and 3) maintain community contact information.
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Other High Priority Actions

SR6: At the region and headquarters levels, FEMA should accommodate state regionalization of
floodplain management tasks by streamlining communication from state regions to the FEMA
region. Regionalization refers to the delegation of state responsibilities to multiple field offices,
district or regional offices. FEMA can do this by accommodating a single, direct state link to the
FEMA Region and encouraging states to consider regionalizing staff when sufficient staff are
available.

SR7: FEMA should institute a two-tiered staffing requirement for states based on the number of
NFIP communities in the state. Each state is currently encouraged by the CAP-SSSE agreement
to employ at least one full-time employee, dedicated to NFIP tasks and funded through CAP. A
threshold of 300 NFIP-participating communities, for instance, would trigger a new requirement
for an additional CAP-funded full-time employee for NFIP tasks.

Medium Priority

SR&: FEMA should use the internet to open the lines of communication between FEMA regions
and all state agencies and staff. Reinstate an on-line NFIP Policy Manual for states and Regions
and create a question and answer blog for the benefit of all readers.

Association of State Floodplain Managers (ASFPM)1
Essential Actions

SR9: Continue to support the formation of state associations and chapters. In 2002, there were
32 states with associations, including several states which participate in regional associations
(ASFPM 2002). According to the August 2006 ASFPM web site, there are 41 states with
associations. The associations play a critical role in supplementing the resources of states and
communities, and in providing a non- governmental, peer-to-peer information source. FEMA
should also continue supporting these associations to the degree possible by providing speakers,
hosting workshops, and recognizing contributions and feedback from association leaders.

SR10: The ASFPM should aggressively publicize the Certified Floodplain Manager CFM
program to local communities where floodplain managers may not be aware of the ASFPM, to
colleges and universities with hazard programs, to a multitude of state agencies only
peripherally involved in state floodplain management, and to high level state officials who have
the ability to influence the required credentials for state floodplain managers.

' The ASFPM is a private non-profit organization similar to the Red Cross. Within the organization are 24 local
chapters made up largely of the local floodplain management professionals implementing the NFIP program.
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State Officials
Essential Actions

SR11: As evidenced by the conclusions of this report, state floodplain management
responsibilities extend beyond the day-to-day tasks of the State NFIP Coordinator. State elected
officials, legislators, agency directors, and departmental liaisons each have a responsibility to
support the state’s overall program of floodplain management by ensuring that the State
Coordinators have tools essential to their jobs. One example might be funding an inventory of
state buildings in the floodplain and ensuring the state’s self-insurance status for flood damage.
Armed with this essential knowledge, as well as a frank program assessment of the state’s
strengths and weaknesses, the State Coordinator is prepared to take advantage of windows of
opportunity, such as flood disasters or changes in administration. Also, the state can more
effectively fulfill its role in the NFIP partnership.

SR12: State officials should integrate state-level environmental reviews of floodplain projects
into local government permitting processes. This recommendation is particularly relevant for
local communities with efficient permitting processes and heavy development pressure.

Other High Priority Actions

SR13: State officials should implement agency policy to require that state staff receive CFM
certification from the ASFPM and provide funding for staff to take advanced training courses in
floodplain management-related topics. State staff must be recognized experts in the field.
Provide training for other state agencies to allow development of a cadre of CFMs in various
agencies who can coordinate actions to ensure effective implementation of state policies for
floodplain development.

SR 14: State officials should explore the concept of regionalization for state staff. If geographical
relocation of staff is not feasible, dividing staff responsibilities based on regions may be as
effective. Ensure that staff relocated to regional offices still report to headquarters.

SR15: State officials should take advantage of the capabilities of sub-state authorities such as
ASFPM chapters, professional associations, councils of government, regional planning districts,
and FEMA regional staff to ensure that all state program goals are met.

Medium Priority

SR16: State officials should create career tracks for state floodplain management staff,
especially technical staff such as engineers.

Evaluation of the National Flood Insurance Program
State Roles and Responsibilities in the National Flood Insurance Program



Xii

This page left blank intentionally

Evaluation of the National Flood Insurance Program
State Roles and Responsibilities in the National Flood Insurance Program



1. INTRODUCTION AND BACKGROUND

The National Flood Insurance Program (NFIP) created in 1968 with the passage of the
National Flood Insurance Act, seeks to reduce the losses and risks associated with flooding. The
Mitigation Division of the Federal Emergency Management Agency (FEMA) administers the
program, which aims to: 1) provide flood insurance to building owners in participating
communities as protection against flood losses; 2) reduce future flood damages through
mitigation and implementation of floodplain management regulations; and, 3) reduce costs of
disaster relief to the general taxpayer.

1.1 Study Goals

This study contributes to the comprehensive evaluation of the NFIP by examining state
floodplain management roles and activities as defined and implemented through the NFIP. The
study goals are exploratory to help identify the types of activities and regulations adopted by
some states that may be helpful for other states to adopt and to determine the most appropriate
roles for states in the floodplain management system given the lack of legal specificity regarding
this issue in the NFIP’s enabling legislation. The study also recommends ways in which state
participation in the NFIP may be improved.

Specific questions to be answered by the NFIP Evaluation were set out in the Design for
the Evaluation of the NFIP. This report addresses the questions that relate to the role of states in
the overall program, including issues regarding state funding, the integration of the NFIP with
other FEMA programs, and the institutionalization of floodplain management and flood
mitigation throughout the fifty states. This report also addresses alternative institutional
arrangements for states to enhance their role in floodplain management.

1.2 Report Structure and Approach

This report follows a scientific method of inquiry, although the nature of the study
questions, data gathering techniques and small sample size are not conducive to quantitative
analysis. Background information in Section 1.3 includes discussions concerning the evolution
and current status of state floodplain management programs since the inception of the NFIP, how
floodplain management programs are influenced by a state’s land use policies, and a general
description of variables that best describe state roles in floodplain management.

Following the background presentation, the report presents a description of the study
methodology in Section 3, including the formulation of study hypotheses and how those
hypotheses were used to develop the study protocol. The study team developed these hypotheses
by combining a review of the background analysis on state floodplain management programs and
extensive consultation with experienced floodplain managers, leaders of the ASFPM, past and
present FEMA officials, and other knowledgeable experts. The hypotheses include causal factors
believed associated with a program’s strength and effectiveness as well as a state program’s
ability to maintain those characteristics over periods of time in which budget priorities, politics,
and organizational charts shift.
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To test the hypotheses, the study team purposively chose a group of ten states to
investigate in detail. States were chosen in order to provide variance along several factors of
interest, including effectiveness of floodplain management programs, strength and formality of
the legal and institutional foundations of the program, and types of agencies housing the
program. The study team conducted case studies of state programs directed by an interview
guide or interview protocol. The interview questions intended to collect a variety of objective
and subjective systematic and anecdotal evidence of factors that contribute to the evolution,
structure, and effectiveness of state floodplain management programs. Case study summaries are
presented in Section 4.

Based on a review of the case studies and an analysis of comparable data about the ten
state programs, several conclusions are formulated and discussed in Section 5. The conclusions
form the basis for the report’s recommendations found in Section 6. Each recommendation is
prioritized and directed toward a specific participant in the nationwide program for floodplain
management. The recommendations provide possible solutions to problems and avenues to take
advantage of opportunities identified during the study process.”

1.3 Background

The NFIP came into existence in 1968 when Congress realized that (1) flood disasters
had placed an increasing burden on the nation’s resources; (2) structural mitigation works
designed to prevent flooding and protect citizens were not sufficient to adequately protect against
growing exposure to future flood losses; (3) the private insurance industry alone could not
feasibly make flood insurance available on reasonable terms and conditions; and, (4) a federal
flood insurance program was feasible and could be initiated. Congress further realized that a
program of flood insurance could protect against future flood losses through sound land use by
minimizing exposure of property to flood losses and that the objectives of a flood insurance
program should be integrally related to a unified national program of floodplain management.

Since its inception, more than 20,000 communities in all 50 states have joined the NFIP.
In some states, federal requirements have been integrated into existing state floodplain
management programs, while in others, the federal requirements make up the bulk of if not all
the floodplain management activities carried out by states.

State agency activity is important for the NFIP to function efficiently and effectively.
Thousands of communities participate in the NFIP, far too many for FEMA to advise and
supervise. State floodplain management offices, established to coordinate NFIP activities,
perform multiple functions that fulfill, supplement, and complement federal activities. However,
despite the requirement for states to designate a coordinating agency, the legislation that created
the NFIP is largely silent about the states’ potential contribution to floodplain management. The
federal regulations at Title 44 Code of Federal Regulations (CFR) 60.25, which discuss state

? The question regarding whether FEMA has federalized the nation’s flood problem and thereby encouraged states
to abdicate responsibility was determined to be unanswerable within the scope of the report. Also, initial interviews
indicated that state and federal development in floodplains is a relatively minor problem that merits only general
discussion herein.
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roles, do so in only a general way. As a result, FEMA has had to administratively create a role
for the states. The void of mandatory federal directives, both before and after the implementation
of the NFIP, resulted in statutes at the state level that might designate floodplain management
roles and responsibilities for state agencies that conflict with, overlap, or exceed those roles and
responsibilities designated by FEMA.

Expanding population bases and the associated development in many states have often
created new problems, or exacerbated existing flooding problems. Communities, especially those
under growth pressure and with limited geographical opportunities for expansion, have found
themselves making what they believed were mutually exclusive choices, deciding between
growth and public safety. Today there is a growing awareness that state agencies can make many
decisions that positively affect the NFIP’s ability to achieve its objectives. In 2003, FEMA
expanded the Community Assistance Program—State Support Services Element (CAP-SSSE)
which provides grants to states to provide technical assistance to communities, to evaluate
community performance, and to help communities build and maintain their floodplain
management capabilities.

The current CAP-SSSE initiative specifies eligible activities that FEMA can fund, and
outlines specific activities that states are required to conduct. States must develop five-year plans
indicating how their program will meet the general goals outlined in the CAP-SSSE agreement.
According to FEMA, the intent of the five-year plans was originally to get state and FEMA
regional staff to think through their workloads over a multi-year period, and create a plan
allowing them to provide a complete range of services to their communities. Secondarily, it was
intended that the planning exercise document resource short-falls to support efforts to obtain
additional resources.” FEMA has not prescribed best methods for states to employ, thus
respecting the prerogatives and independence of state and local governments. There may,
however, be practices and relationships among federal, state, and local jurisdictions that are more
effective in achieving floodplain management goals. Given the limited resources assigned to
these tasks, it makes sense to explore alternative arrangements to find different approaches that
can improve state capabilities. A historical perspective on how states approach land use planning
is included to indicate the limitations and opportunities facing states.

1.3.1 The Political Environment — A Historical Perspective

Although land use planning has only been a pervasive force in the United States
since the start of the twentieth century, the relationships determining who would set policy
among the federal, state, and local governments were established when the United States
Constitution was adopted. (See Table 1 for the critical events and judicial decisions that shaped
land use policy.) The 10th amendment to the Constitution reserved all rights not given to the
federal government to the states. The Constitution initially made no mention of providing the
federal government with any specific powers to make land use decisions nor did it delegate any
powers whatsoever to local governments. Therefore, from a legal perspective, states alone had
the right to determine land uses within their boundaries.

* The CAP-SSSE Guidance for 2006 is included in Appendix 1.
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The question of whether local governments have any inherent powers to make decisions
affecting their municipalities arose during the 19th century as the country grew and moved west.
According to Richardson et al. (2003), state constitutions gave local governments representation
in state legislatures. These representatives ensured that their local governments “were permitted
a wide range of pursuits that resembled private activity” including attempting to have railroads
pass through their town (Richardson et al. 2003 p.7). One consequence of this process was
widespread corruption.

By the mid-19th century, a debate over local government autonomy emerged,
accompanied by litigation in several states concerning the role of local governments in economic
activity. The local government pursuit of revenue often conflicted with private property rights. In
several key legal decisions, Judge John Dillon of the lowa Supreme Court ruled that
municipalities are the creatures of the state, and their powers are limited to what state legislatures
expressly grant, are necessarily or fairly implied, or are absolutely indispensable to carry out
those powers that are granted. This decision, known as Dillon’s Rule, establishes that if a power
in question is not expressly authorized by state statute or constitution, or cannot be necessarily
implied from an already authorized power, it is presumed that the local government does not
have that power.

At the time when Dillon’s Rule came to dominate most judicial thinking, opponents of
state control over municipal matters, led by Judge Thomas Cooley or the Michigan Supreme
Court, argued that municipalities possessed an inherent right of local self-government. In the
aftermath of Dillon’s Rule, many states amended their constitutions to be in line with Dillon’s
Rule while some states began to permit local “home rule,” where the state transferred power to
local governments for the purpose of implementing local self-government. *

* Refer to Table 5 below for a listing of states and determination regarding whether states govern by Dillon’s Rule or
home rule.
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TABLE 1: Important Events and Judicial Decisions Affecting Land Use Policies in the United States

Date Event Discussion
1791 10™ Amenqm§nt, The Tenth Amendment provides that, [t]he powers not delegated to the United States by the Constitution, nor prohibited by it to
U.S. Constitution | the States, are reserved to the States respectively, or to the people.” The constitution makes no mention of any powers delegated to
local governments.
Judge John F. Dillon of lowa, the premier authority on municipal law at this time, ruled on the scope of municipal powers: “It is a
Clark . general and undisputed proposition of law that a municipal corporation possesses and can exercise the following powers and no
ark v. City of . . . R e
1865 Des Moines others: First, those granted in express words; second, those necessarily or fairly implied or incident to the powers expressly
granted; third, those essential to the declared objects and purposes of the corporation, not simply convenient, but essential. Any
fair, reasonable doubt concerning the existence of the power is resolved by the courts against the corporation, and the power is
denied.” This language has become known as “Dillon’s Rule.”
City of Clinton v. | In his decision, Judge Dillon defined the relationship between the state government and local government: “Municipal
1868 Cedar Rapids and | corporations owe their origin to, and derive their powers and rights wholly from, the legislature. It breathes into them the breath of
Missouri River life, without which they cannot exist. As it creates, so it may destroy. If it may destroy, it may abridge and control...We know of
Railroad no limitation on this right so far as the corporations themselves are concerned. They are, so to phrase it, the mere tenants at will of
the legislature.”
The U.S. Supreme Court has upheld the constitutionality of Dillon’s law consistently, initially in 1903. The court held in Atkins
1903 Atkins v. Kansas | “[Local governments] are the creatures — mere political subdivisions — of the state for the purpose of exercising a part of its
powers. They may exert only such powers as are expressly granted to them, or such as may be necessarily implied from those
granted. What they lawfully do of a public character is done under the sanction of the state.”
1916 Theé‘lirt;t ;\(I)el:lzngork _The pionf_:ering 1916 Zoning Resglution establisheq height and setback contrqls and separated what were seen as functiqnglly
ordinance incompatible uses, such as factories, from residential neighborhoods. The ordinance became a model for urban communities
throughout the United States as other growing cities found that New York's problems were not unique.
Standard State . . . . . .
1924 Zoning Enabling A Standard State Zoning Enabhng Act (SSZA), was developed by an adv1qu committee on zoning gppomted by Secr.etary of
Act Commerce (and later President) Herbert Hoover in 1921. After several revisions, the Government Printing Office published the
first printed edition in May 1924 and a revised edition in 1926.
Cincinnati adopts
1925 comprr)fl:ilgnswe Cincinnati is the first American city to endorse a comprehensive plan for its growth and development.
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Euclid v. Ambler

Opponents of zoning argued that it amounted to taking property without “due process” of law guaranteed by the federal
constitution. The U.S. Supreme Court decided against the opponents in Euclid, recognizing that zoning is an appropriate

2. <

extension of the community's authority inhered in the state’s “police power” to pass laws related to protecting the public health,

1926 Realty Company | safety, morals and general welfare. The historic opinion also contained a far-seeing passage suggesting that zoning must evolve
to meet the changing needs of changing times:
". . the meaning of constitutional guarantees never varies, the scope of their application must expand or contract to meet the new
and different conditions which are constantly coming within the field of their operation."
Publication of City
1927 Planning Enabling | In March 1927, a preliminary edition of the second model law, a Standard City Planning Enabling Act (SCPEA), developed by
Act the Department of Commerce was released, and a final version was published in 1928.
Following the decision in Baker v. Carr in 1962, in which the U.S. Supreme Court decided that state reapportionment issues
1966 Reynolds v. Sims | were judicial questions and could be heard in federal courts, the Supreme Court decided in Reynolds that the standard for state
legislative districting would be “one-man, one-vote.” The impact of the decision was to end the dominance of small population
rural counties in state legislatures.
Congress fails to
1970 enact a Natior}al The National Land Use Policy Act of 1970 (S. 3354, 91st Cong., 2d Sess.) would have created a system of federal incentives to
Land Use Policy | encourage states to develop comprehensive land development and conservation plans in conjunction with their localities.
Act Congress considered but failed to adopt several versions of this bill for five years.
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In a landmark U.S. Supreme Court decision in 1903 (Atkins v. Kansas), the
justices ruled that local governments were subordinate to federal and state governments
and upheld the basic principles of Dillon’s Rule. It can be derived from this and
subsequent Supreme Court decisions that municipalities can have “home rule” but only
after their states relinquished inherent state powers to them.

During the 20th century, cities first became urbanized, and then suburbanized at
an accelerated pace. Commensurate with the growth was the demand for municipal
services. With the blessings of the state legislatures, large cities began to plan their
growth and development and establish zoning regulations. New York City was the first to
adopt a zoning regulation in 1916, and Cleveland, Ohio, was the first to adopt a
comprehensive plan in 1925. In 1926, the Supreme Court ruled in favor of community
zoning, noting that it is an appropriate extension of the community's authority inhered in
the state’s “police power” to pass laws related to protecting the public health, safety,
morals and general welfare.

The spread of comprehensive city planning and zoning was fast, prompted by the
actions of Herbert Hoover, then Secretary of Commerce. Hoover was an advocate of
planning and formed the Advisory Committee on Zoning in 1921, later reformulated as
the Advisory Committee on City Planning and Zoning (ACCPZ), to develop draft model
planning and zoning statutes that could be adopted by states. A Standard State Zoning
Enabling Act (SSZA) was created first, with the first edition being published by the
Government Printing Office in 1924 and a revised edition in 1926. The publication of A
Standard City Planning Enabling Act (SCPEA) followed shortly thereafter, with a
preliminary edition released in 1927 and a final edition in 1928.

According to Platt (1976), both model laws contain identical characteristics:
1) the delegation of state power to local units of government (the power to engage in land
use planning, zoning, and subdivision regulation); 2) the power is discretionary; and, 3) if
adopted, the procedure set forth in the state enabling act must be followed precisely.

The decision to produce enabling laws for states to adopt was made because the
laws would adhere to Dillon’s Rule and have a high probability of withstanding legal
challenge, and because land use planning was considered a local or urban issue. At this
time, states were not actively involved with local growth issues. The development of
these laws also corresponded with the early development of land use planning as a
professional endeavor, promoting the professionalization of the field. The two model
codes remain the basis for today’s laws.

To deliver the services citizens sought and also to deliver those that were
mandated by federal and state laws, communities have sought and often been granted
“home rule” powers. Unfortunately, home rule cannot be categorized as a set of common
characteristics. In some cases, home rule has been limited to specific powers delegated by
states, and, in other cases, has been expansive. Healy (1976) also notes that communities
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granted “local control” over land use may mean one of three things: 1) no control at all
by local government, with all rights reserved to the landowner; 2) control by and for the
local community, with community interests given preference over those of the wider
society; or, 3) control by the local decision makers, regardless of whether their decisions
reflect the rights of property owners, the community, or the wider society. (p. 161-162)

Variations in local control of land were common because state legislatures were
dominated by rural counties where comprehensive plans and zoning were rarely
endorsed. By 1900, most states had adopted constitutions that established legislative
bodies using the federal model of house representation by population and senate
representation by county, usually one senator per county. Because most counties never
urbanized, as the 20th century progressed, state legislatures were progressively being
dominated by rural counties with a smaller and smaller percentage of the state’s
population. Often the most important county official was its state senator who could
either shepherd legislation to aid the county or oppose legislation that threatened the
county’s way of life. In extreme cases, like South Carolina, senate rules permitted the
opposition of a single senator to hold up undesired legislation and essentially veto it
(Mittler 1993). One consequence of rural domination of state legislatures was opposition
to any state involvement in local land use decisions, permitting local politicians to pursue
land use as they saw fit.

While urban communities and their citizens complained that they were unfairly
represented in state legislatures, nothing was changed until 1962 when the United States
Supreme Court in Baker v. Carr ruled that federal courts could hear reapportionment
cases. Four years later, in Reynolds v. Sims, the Supreme Court found that state
legislatures that were apportioned using the federal model were unconstitutional and both
houses in state legislatures must be apportioned by population. The “one-man, one-vote”
ruling changed the balance of urban, suburban, and rural representation in state
legislatures and has led several state legislatures to consider state involvement in land use
decisions.

Bosselman and Callies (1971) reported that there was a “quiet revolution in land
use control” in the country during the 1960s to overthrow “the feudal system under which
the entire pattern of land development has been controlled by thousands of individual
local governments, each seeking to maximize its tax base and minimize its social
problems, and caring less what happens to all others.” (page 1) New laws were replacing
the old, each providing some degree of state or regional participation in land use
decisions. Nine examples were discussed at length including three that directly affected
floodplains, the Massachusetts Wetlands Protection Program, the Wisconsin Shoreland
Protection Program, and the New England River Basins Commission.

On the heels of the quiet revolution in land use control, Senator Jackson of
Washington introduced the National Land Use Policy Act of 1970 to create a system of
federal incentives to encourage states to develop comprehensive land development and
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conservation plans in conjunction with their localities. The bill would establish a national
land use policy and grants would be given to states to prepare and implement land use
programs for the protection of areas of critical environmental concern and the control and
direction of growth and development of more than local significance.

Between 1970 and 1975, several versions of the National Land Use Policy Act
were introduced and amended. (See Bosselman and Callies 1971, for a transcript of the
National Land Use Policy Act of 1971 (92nd Congress, Senate 922, H.R. 4332.)) None
was ever enacted. According to Plotkin (1987), the attempts in the early 1970s to enact a
national land use policy failed for three reasons:

o Standards — no agreement on what might entail federal goals or guidelines; state
planners preferred no standards to accommodate project variations, which would
be individually determined.

o Sanctions — linking the bills to funding of several desirable federal programs
caused the most resistance with the belief that program descriptions would have to
meet federal ideas of what was right rather than local opinions.

o Takings — senators from the west argued that the bills would foster takings and
should permit the landowners compensation for unwarranted actions.

Opposition was not surprising given that congressmen had usually served in state
legislatures before election to Congress and were steeped in the tradition of keeping land
use policy local.

The failure of Congress to enact a national land use policy should not delude
anyone into believing that there is no federal policy toward land use. Platt (1976) argues,
in fact, that the country “has too many policies. For 200 years, the only consistency in
federal policies and actions with respect to land has been their mutual inconsistency”
(page 11). Congress has gradually enacted multiple laws, each focusing on one or a few
aspects of land use and each supporting different land use goals. Laws and then decisions
based on them are made independent of other laws and decisions leading to systematic
inconsistencies and the pursuit of sub-optimal goals.

While it is beyond the scope of this project to investigate all federal laws affecting
floodplain management and determine how they interact, Table 2 displays a limited
number of federal non-structural hazard mitigation policies that landowners may
voluntarily subscribe that are intended to reduce future losses from flooding. This list
includes just a fraction of federal programs affecting floodplain management, but they
illustrate the three main avenues of public intervention in the private land use decision
process: acquisition, regulation, and persuasion (offering incentives for the owner to
conform voluntarily to public policy) (Platt 1976). Also, like the NFIP, many of these
programs have limited state participation.
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TABLE 2: Non-Structural Federal Flood Loss Reduction Programs Affecting Landowners

Program Federal Agency in Charge Program Goals — Flood Loss Reduction
Hazard M1t1%$\(/)[r(1}§)r ant Program FEMA Acquisition, elevation, and relocation of structures after floods
Flood Mitigation Assistance (FMA) FEMA Acquisition and relocation of structures before floods

Community Development Block

Housing and Urban Development (HUD)

Acquisition and relocation of low-income flood-prone homes

Grant (CDBG)
HOME Invesrt(r)r:;z;Partnershlps HUD Acquisition and relocation of low-income flood-prone homes
HUD Disaster Recovery Program HUD Acquisition and relocation of low-income frequently flooded homes after floods

Land Acquisition

U. S. Fish and Wildlife Service (FWS)

Acquisition of easements and property for addition to the national wildlife refuge
system

Post-Disaster Economic Recovery
Program

Department of Commerce Economic
Development Administration (EDA)

Provision of low-interest loans for relocation of frequently flooded homes

Physical Disaster Loans

Small Business Administration (SBA)

Provision of low-interest loans to restore wetlands and relocate non-farm structures

Emergency Watershed Protection
Program

Natural Resources Conservation Service
(NRCS)

Provision of assistance to flood-prone landowners, including easements and funds
to set back levees

Wetlands Reserve Program

NRCS

Acquisition of easements to restore wetlands and floodplain habitat

Conservation Reserve Program

U. S. Department of Agriculture (USDA)

Offering of financial incentives to farmers to establish soil-conserving vegetation
on eligible cropland

Rivers, Trails, and Conservation
Assistance Program

National Park Service (NRS)

Establishment of projects to manage and conserve river and trail corridors

Floodplain Management Services
Program

U. S. Corps of Engineers (USACE)

Provision of technical assistance and general planning guidance for non-structural
floodplain programs including acquisition

Public Law 84-99 Program

USACE

Provision for the repair of damaged levees and the acquisition of flooded land
protected by levees

Conservation Contracts

Farm Service Agency (FSA)

Forgiveness of debt from farm loan programs in exchange for an agreement to
conserve wetlands and other floodplain habitats

Section 206 Program USACE Restoration of aquatic habit, including floodplain habitat
Partners for Fish and Wildlife FWS Restoration of wetlands and riparian habitat on private land
Section 1135 Program USACE Restoration of wetlands and floodplain habitat previously impacted by a USACE

project

Stewardship Incentive Program

U. S. Forest Service (FS)

Provision of grants to private landowners to establish and maintain buffers and
other conservation objectives

Wildlife Protection Development
Grants

NRCS

Provision of technical and financial assistance to private landowners to develop and
improve wildlife habitat on their property
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Wetland Protection Development
Grants

Environmental Protection Agency (EPA)

Development or enhancement of wetlands

North American Waterfowl
Management Program

Department of Interior (DOI)

Restoration of waterfowl populations through habitat conservation

North American Wetlands

. DOI Conservation of wetlands for migratory birds and other wildlife
Conservation Fund
Env1r0nment;i0(§1rl;1111ty Incentives USDA Provision of assistance to farmers implementing conservation practices
Federal Aid In Wildlife Restoration FWS Restoration of wild blrds and mammals by acquisition, development, and
management of habitat
Small Watershed Program NRCS Implementation of measures that reduce runoff from farms, including tillage

practices and watershed restoration
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1.3.2 The Effect of State Programs on Local Land Use and Floodplain Management

As stated at the start of this report, the goals of the NFIP are: 1) provide flood
insurance to building owners in participating communities as protection against flood
losses; 2) reduce future flood damages through mitigation and implementation of
floodplain management regulations; 3) reduce costs of disaster relief to the general
taxpayer. Considering the complex political environment in which land use policies are
immersed, it can be argued that an effective state program supported by FEMA to meet
these goals should at a minimum be applicable both to states that follow Dillon’s Rule
and those that promote home rule, and to states that actively regulate floodplains or those
that passively support local choices. It is also likely that a comprehensive national
floodplain management program that includes mandatory regulations would challenge
those benefiting from the status quo and be perceived in the same light as a national land
use policy and thus not be likely to get congressional support.

Before establishing what might constitute the guts of new federal initiatives to
enhance the states’ ability to meet the goals of the NFIP, a review of critical research into
what constitutes effective state participation in land use and a discussion of recent
advances in state floodplain management is presented. The intent of this section is not to
conduct an exhaustive literature search but to summarize critical publications and events
that convey the development of state floodplain management comprehensively.

Recent Research — Richardson and his colleagues (2003) investigated whether
local governments in states that employ Dillon’s Rule to define the power of local
governments were hindered in their ability to curb urban growth. They compared states
that employ Dillon’s Rule with those that employ home rule. Their main conclusion was
that Dillon’s Rule neither prohibits nor hinders growth management. They also
reaffirmed a long-held belief that strong local autonomy can “complicate regional
collaboration,” necessitating a more powerful role for states to manage more effective
regional growth management.

In their investigation of the effect of Dillon’s Rule on urban growth, Richardson,
et al. (2003) noted that states that successfully managed urban growth used different
approaches if they adhered to Dillon’s Rule or home rule. They concluded:

“In short, a state’s adherence to Dillon’s Rule in no way precludes strong action
to deal with growth-related actions. In such states, legislatures retain the power to grant
localities broad freedom to engage in growth management. Conversely, legislatures in
home rule states can pass laws that restrict municipalities from engaging in exclusionary
practices or other activities that appear to undermine important state objectives.”
(Executive Summary, unpaginated)

The importance of the state in growth management could not be overstated by
Richardson and his colleagues. They concluded that “effective growth management
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efforts hinge on leadership and coordination at the state level” whether a state uses
Dillon’s Rule or not (Richardson, et al. 2003, p. 22).

Leigh (2003) investigated the role of states in urban land redevelopment to
identify how states could contribute directly to the redevelopment of vacant and
abandoned properties. The importance of the state in urban land redevelopment mirrored
the findings of Richardson and his colleagues in their investigation of urban growth.
However, Leigh also identified a “number of powers states can exploit to energize local
redevelopment efforts” as well as prevent future deterioration (Leigh 2003:v). While
most of the programs do not directly correspond to floodplain management, the basic
thrust of the investigation was to demonstrate how states can use their powers to aid local
communities in land use programs. One particular idea was to add provisions for the
rehabilitation of existing buildings to state and local building codes, making it easier and
less expensive for owners to rehabilitate their structures. Leigh cited other research
results that indicate that rehabilitation spending increases significantly after such codes
are implemented and the cost of redeveloping old buildings drops by 10 to 40 percent.

Using data provided by the Institute for Business & Home Safety in its
Catastrophe Paid Loss Data Base for losses experienced by private insurers between
January 1, 1994 and December 31, 2000, Burby (2003) tested whether state planning
mandates reduced insured losses from natural disasters. After examining state statutes,
Burby found that 26 states did not require local governments to prepare comprehensive
plans and 24 did. Of the 24 that required comprehensive plans, 9 states specifically
required the mandated plans pay attention to natural hazards. Burby reported the effect of
state planning on insured losses thusly:

“Per capita insured losses to residential property in natural disasters between 1994
and 2000 averaged over $33 in states that did not require local governments to prepare
comprehensive plans. Losses to commercial property in those states averaged over $4 per
capita. In contrast, per capita losses were much lower ($26 and $3 respectively) in states
that required local governments to prepare plans, and lower still ($19 and $2 respectively)
when states required both plans and attention to hazards. Difference of means tests using
logarithmic transformation of losses to correct for the skewed nature of disaster losses
indicate that these differences are statistically significant and not due to chance variation
in the data” (2003, p.13).

Although Burby’s data did not include flood losses because flood insurance was
not offered by private insurers, the results do include wind losses from hurricanes that
accompanied large flood losses in states that both required and did not require
comprehensive plans. His results lend support to the hypothesis that the same results
would be found for flood losses.

Floodplain Management — The first comprehensive study of non-structural
floodplain management, referred to “regulating flood-plain development,” in the United
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States was conducted by Murphy (1958), a protégé of Gilbert White, considered the
father of modern floodplain management. The study was partially inspired by the
enactment of the Federal Flood Insurance Act of 1956, which was never implemented
because Congress failed to appropriate the necessary funds needed to carry it out.
Murphy’s findings and observations provide a baseline and framework for understanding
subsequent assessments of floodplain management related to flood prevention rather than
flood control that may explain provisions of the NFIP enacted in 1968. (See Table 3 for a
list and a discussion of important events and assessments of state floodplain management
since 1956.)

In his discussion of contemporary floodplain management, Murphy (1958)
highlighted several provisions of the Federal Flood Insurance Act of 1956 that later were
included in the NFIP. Two such provisions related to floodplain regulations: 1) no
insurance or reinsurance shall be issued to any property to be in violation of state or local
flood zoning laws; and, 2) no insurance or reinsurance shall be offered to any properties
in a geographical area that has not adopted and kept in force flood zoning laws.
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TABLE 3: Important Assessments and Events Concerning Floodplain Management

Year

Event or Assessment

Discussion

1956

Federal Flood Insurance Act

Extensive losses resulting from the Southwest floods of 1951 in Kansas, Missouri, and Oklahoma and
the 1955 floods following Hurricanes Connie and Diane in combination with the lack of private flood
insurance were the catalysts that inspired Congress to enact the first national flood insurance program.
However, the program was never implemented because Congress failed to appropriate the necessary
funds.

1958

Francis C. Murphy conducts the first assessment of
floodplain management in the United States

Murphy finds that seven states have enacted and implemented effective programs to regulate
development in floodplains. He further finds that only eight communities had developed flood zoning
ordinances prior to the enactment of the Federal Flood Insurance Act of 1956 and 41 others had
created ordinances after enactment. He concludes that floodplain management has been slow to take
hold and up to then has been ineffective.

1958

The First National Conference on Flood Plain
Regulations and Insurance

Representatives of federal, state, and local government meet in December in Chicago to discuss
methods of solving flood problems. The meeting is organized by Gilbert White, and provides a
recommendation from experts that the 100-year flood standard be used by the NFIP.

1960

Flood Control Act (Public Law 86-645)

Section 206 authorized the U.S. Army Corps of Engineers (USACE) to provide technical information,
technical planning assistance, and guidance to aid states, local governments, and Indian Tribes in
identifying the magnitude and extent of the flood hazard and in planning wise use of the flood plains.

1962

Henry C. Morse conducts a survey of state agencies
to determine the role of states in guiding land use in
flood plains

Morse finds that, since 1958, only one state has enacted flood plain regulations and Hawaii has
become the first state to adopt a state land use plan. For the most part, states are mostly concerned
with flood control projects and programs.

1965

The Water Resources Planning Act (Public Law 89-
80)

The Water Resources Planning Act established the federal interagency Water Resources Council
(WRC) to maintain a continuing study and periodically prepare an assessment of the adequacy of
supplies of water to meet national requirements. As part of its charge the WRC was to include an
assessment of flood management, considering flood control structures and measures including
reservoirs, channels, levees, and land treatment as well as flood prevention measures including land
use regulation, flood proofing, flood warning, and flood insurance.

1968

The National Flood Insurance Act (Public Law 90-
448)

Section 1302(C) of the NFIP stipulated that “the objectives of a flood insurance program should be
integrally related to a unified national program for floodplain management and...the President should
submit to Congress for its consideration any further proposals necessary for such a unified
program...” Responsibility for the development of the Unified National Program was first assigned
by the Office of Management and Budget to the WRC. It was first submitted in 1976 and
subsequently revised in 1979, 1982, 1986, and 1994. Each version of the report included an
evaluation of the roles of federal, state, and local governments and recommendations to enhance their
abilities to meet NFIP goals.

1976

Formation of the Association of State Floodplain
Managers (ASFPM)

The NFIP coordinators from 6 states in FEMA Region V (Illinois, Indiana, Michigan, Minnesota,
Ohio, and Wisconsin) formed a loose association to coordinate their concerns about the NFIP and
interact with FEMA with a single voice. Their success in affecting FEMA decisions led to the
creation of a formal association that has grown into the leading professional advocate of floodplain
management in the United States.
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Year Event or Assessment Discussion
President Carter issues Executive Order 11988, E. O. 11988 directed federal agencies to avoid unwise development in floodplains and to seek
1978 . . . .
Floodplain Management locations for development outside floodplains.
President Carter created FEMA in 1978 to consolidate federal disaster related programs into one
agency. In the following year, FEMA established the State Assistance Program to fund the
. . development of state floodplain management capability to assist communities carry out their
1980 FEMA establishes the State Assistance Program requirelr)nents in the NFIP. "Il)"his progra%n has evolfved ir?to the Community Assistarfl};e Program
(administered through the states) and continues to be the most significant source of funds for state
floodplain management programs.
As part of the WRC charge to conduct research on important water resources topics, the council, in
conjunction with the ASFPM, surveys NFIP coordinators to understand the state of state floodplain
WRC and ASFPM jointly survey NFIP management. The results of the survey indicate that there were 27 states that had adopted statutes
1982 coordinators to understand the state of state authorizing state regulations for channel, floodway, or flood fringe areas. In addition, most state
floodplain management. programs were in their fledgling state, and implementation was impeded by inadequate enabling
authority, inadequate funding, poor flood data, public apathy, and lack of intergovernmental
coordination.
Burby, French, and their colleagues assessed the state of floodplain management in the United
States, focusing mainly on community adoption and implementation of flood plain land use
Raymond J. Burby and Steven P. French lead a management ordinances. In their study, the investigators evaluated the effect of state flood hazard
1985 team of investigators performing a national management programs on local programs. They found that “state flood hazard management
assessment of flood plain land use management. programs are instrumental in stimulating local programs to protect property and preserve the
environment, and they are instrumental in increasing the local administrative priority of flood hazard
management” (Burby, French et al. 1985, p. 129 and p. 133).
The ASFPM begins conducting surveys of the NFIP State Coordinators to document what states are
ASFPM publishes its first independent survey of doipg Fo further acFiVities 'in the Unified National Program for Floodpltain Management, to update
1989 . activities reported in previous surveys, and to gather 1-2 page descriptions of state programs. The
state floodplain management. )
surveys provide a reference for states and examples for others to evaluate. Subsequent surveys are
published in 1992, 1995, and 2003.
The Community Rating System (CRS) is introduced The CRS is the ﬁrs't incentive gffered through.the NFIP for communities to voluntarily e}dopt
1991 .. . regulations exceeding NFIP minimums. Premiums for NFIP policy holders are reduced in 5%
by the Federal Insurance Administration (FIA) . o .. e
increments up to 45% as communities adopt more restrictive policies.
L. R. Johnston Associates and a project team that | This assessment provides the most complete history of floodplain management in the United States
1992 [includes ASFPM members conduct an assessment of| and a comprehensive description of the state of the unified national program of floodplain
floodplain management in the United States. management. The report relies on published data rather than new surveys.
2003 ASFPM publishes “Effective State Floodplain Thirty-seven years after its inception, ASFPM develops ten principles that characterize effective state

Management Programs.”

floodplain management programs. The purpose of the report is to provide a set of guidelines rather
than a “how-to” manual.
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Also after discovering a low level of local community adoption of flood zoning
regulations both before and following the enactment of the Federal Flood Insurance Act of 1956,
Murphy (1958) questioned whether floodplain management could be adopted voluntarily by
local communities without linking the provision of programs such as flood insurance to
community adoption of flood zoning. He concluded:

“The reluctance of so many communities to enact zoning ordinances and building codes
with any reference to flood restriction is so great that it may be doubted whether continuation of
this voluntary, or permissive, approach to the problems of flood areas will produce the hoped-for
results. Effective and widespread use of these regulatory measures may well require further
action by the federal government in the form of offering some financial incentive to accomplish
them or withholding some financial assistance if they are not accomplished” (p. 155-156).

The importance of Murphy’s comments are that critical provisions of the NFIP that were
included in the 1968 law were understood as early as the development of the 1956 Federal Flood
Insurance Act and the need to mandate the adoption of floodplain management ordinances by
local governments as a condition of being eligible for flood insurance that was the high spot of
the 1973 amendment to the NFIP was understood as early as 1958.

Murphy’s conclusions, stated above, were supported by three of his main findings. First,
by 1958 only seven states had enacted and were enforcing laws regulating the floodplain and
these were characterized by their focus on channel-encroachment, defined as the “constriction in
the width of the channel that aggravates flood conditions™ (page 14). All seven states uniquely
defined floodways and areas where construction was prohibited, and state agencies in charge of
mapping had different goals and standards to meet. The seven states and the year their laws were
adopted’ were (in alphabetical order) Connecticut (1955), Indiana (1945), Iowa (1949),
Massachusetts (1939), New Jersey (1929), Pennsylvania (1913), and Washington (1933).

Second, “probably no more than eight communities had effective flood plain zoning
before 1955 (Murphy 1958:44). Third, two years following the passage of the Federal Flood
Insurance Act of 1956, just a total of 49 municipalities and counties had adopted flood plain
zoning.

> Classifying states into categories related to floodplain management characteristics in the Murphy and subsequent
assessments has not been uniformly accomplished. Murphy as well as other researchers has not left a paper trail to
determine what criteria were considered to make judgments concerning the existence of a state program in flood
plain management. In subsequent research, conflicting conclusions exist, such as which states adopted floodplain
management regulations prior to 1958. The main reason for the discrepancy is whether the researchers included
flood control regulations, which typically predated land use regulations. In addition to conflicting interpretations of
state actions, one problem associated with decisions concerning whether states have adopted certain regulations,
usually enabling acts transferring powers to local governments to enact ordinances concerning land use and zoning,
is that states with broad home rule regulations are not required to pass such single topic enabling acts because the
preexisting broad home rule regulations have already transferred the powers to the local governments.
Consequently, some home rule states that may actively encourage and support local floodplain management are not
included in lists of proactive states that are characterized by having enacted state statutes. As a result of these issues,
findings of previous researchers presented in this paper should be interpreted fairly broadly and not necessarily as
comparable.
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The overall state of floodplain management in 1958 may be best characterized by one of
Murphy’s overall conclusions: “the record shows that, while they have been advocated for
decades, the use of [flood plain] regulatory measures has been very limited; and...they have in
many instances not been very effective” (Murphy 1958:128).

Four years after the publication of Murphy’s assessment, Morse (1962) conducted a
survey of state planning and development agencies, state water resource agencies, and a small
sample of city or regional planning agencies “to determine how the states can cooperate
effectively with Federal and local governments and with other states in reducing flood damage
potential by guiding and controlling land use in flood plains” (p. 2-3). Responses to written
inquiries about state programs were received from 45 state planning and development agencies,
43 state water resource agencies, and 15 city or regional planning agencies.

Morse (1962) found that states were engaged in four general activities related to flood
damage prevention: “(1) collection, distribution, and interpretation of flood data; (2) review and
construction of flood control projects; (3) flood plain regulations; and (4) planning programs
affecting land use in flood plains™ (page 4). According to Morse (1962), all but one state reported
that they collected flood data but few had established policies and procedures for analyzing and
publishing the information in forms that would be useful for any but the agency collecting the
data. However, after the passage of the Flood Control Act of 1960, which authorized the U.S.
Army Corps of Engineers to collect and present flood data for communities in a uniform manner,
there was a belief that a national mapping program had begun.

The review and construction of flood control projects has traditionally been the major
activity conducted by state water resource agencies. Either by federal law, state statute, or both,
states have been involved in the planning, construction, and maintenance of dams, levees and
other protective works. Their “reliance upon protective works to solve flood problems is further
demonstrated by the fact that eighteen of the twenty-seven states that have authorized agencies to
prepare over-all water resource plans have limited such plans to flood protective works” (Morse
1962:13-14). Federal funding may be one of the main causes for this outcome. According to
Morse, “since the major share of Federal monies goes to flood protection works, the strongest
relationships are between Federal and state agencies whose primary concern is with flood
control” (Morse 1962, p. 52).

Between 1958 and 1962, Morse (1962) found that one state, Kentucky, had enacted an
encroachment of floodway statute. Adding this to the seven mentioned by Murphy (1958), there
were now eight states with floodplain management statutes. In addition, the state of Hawaii
enacted the first state land use statute that established the concept of state zoning in 1961, “one
purpose of which is to establish conservation districts for, among other things, preventing floods
and soil erosion” (Morse 1958, p. 21).

Hawaii’s comprehensive plan was the only one found by Morse. Six other states —
California, Colorado, Minnesota, New Jersey, Tennessee, and Wisconsin - reported having “parts

% A copy of the questions asked was not included in Morse (1962).
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of a comprehensive plan to which state-wide water resource and flood damage prevention plans
could be related” (Morse 1958, p. 28).

In a different vein, Morse (1962) noted that 26 states that had water resource agencies
that prepared state-wide water resource plans did not include any mention of other state
programs that might impact land use in flood plains. In his opinion, development programs in
these states suffered because they did not consider potential adverse effects caused by flooding.
He concluded that the “most effective planning programs were found in those states where the
state planning agency was located in the office of the Governor or in one of his staff agencies”
(Morse 1962:56). If located elsewhere, planning was generally limited to the single concerns of
the home agency.

One of the most interesting findings by Morse was the inverse relationship between the
number of state agencies with responsibilities for water resource tasks related to flood damage
protection (in the majority of states two or more), and the comprehensiveness of these tasks.
When responsibilities were split between two or more agencies, he found that “the state program
has been weak and has generally been limited to data collection and project review” (Morse
1962, p. 35). When one agency had total responsibility, comprehensive programs flourished. Of
the fifteen states having a single agency in charge of state water resources activities related to
flood damage protection, six (Connecticut, Indiana, Kentucky, New Jersey, Pennsylvania, and
Washington) were states that had enacted state floodplain management statutes and one (Hawaii)
had enacted a state land use plan.

After analyzing the collected data, Morse recommended that “the state’s role in a
comprehensive state flood damage prevention program include but not be limited to: (1)
preparation of a statewide comprehensive plan and policy for development, and a statewide
water resource plan that relates to the over-all development policy; (2) collection, distribution,
and interpretation of flood data; (3) programs to promote public understanding of flood
problems; (4) state regulation of land use in flood plains; (5) financial assistance to localities for
solving flood problems; (6) technical assistance; and (7) review of Federal flood control
projects” (Morse 1962, p. x).

The next major assessment of state floodplain management took place in 1982, 20 years
after Morse’s assessment. During that 20-year gap, several critical events occurred that
transformed the fundamental nature of state floodplain management. First, the Water Resources
Planning Act of 1965 established the federal interagency Water Resources Council (WRC) with
the continual responsibility to study and assess the adequacy of supplies of water to meet
national requirements. As part of its assessment, the WRC included the study of floods, flood
control, and flood prevention as critical components of a national water resources program (US
WRC 1968).

Second, Section 1302(c) of the NFIP enacted in 1968 called for the continual
development of a unified national program for floodplain management integrating federal, state,
local government programs and policies. The Office of Manpower and Budget assigned
responsibility for the development of the unified national program to the WRC, which issued
written reports in 1976 and 1979. A third report with the same title, A Unified National Program
for Floodplain Management, written by the Interagency Task Force on Flood Plain Management
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(1986) updated the work of the WRC and some of its observations are discussed below. A fourth
report, also by the Interagency Task Force (then chaired by FEMA) was issued in 1994.

Third, in response to initial federal policies issued to implement the NFIP, NFIP
coordinators from 6 states in FEMA Region V (Illinois, Indiana, Michigan, Minnesota, Ohio, and
Wisconsin) formed a loose association to coordinate their concerns about the NFIP and interact
with FEMA with a single voice. Their unified efforts led to the creation in 1976 of the
Association of State Floodplain Managers (ASFPM), a professional association dedicated to
advance the state of floodplain management and to work with the federal government in creating
national policy (ASFPM 2003b). As will be described below, the professionalization of the field
of floodplain management has been a major factor in the growth of the knowledge base and
capacity of state floodplain managers and their staffs. In essence, the void created by the inability
of Congress to enact a national land use policy act has been substantially filled for floodplain
management by the policies and programs advocated by the ASFPM that have gained
widespread adoption. Examples of ASFPM suggestions “incorporated into law or included in
new federal programs [are] aspects of flood insurance to address repetitive losses, post-disaster
mitigation funding, the Community Rating System, a national council on mapping standards, and
.. the major increase in funding for Flood Map Modernization begun in FY’03” (ASFPM
2003:2).

Fourth, in 1977 President Carter issued Executive Order’ 11988, Floodplain
Management, directing federal agencies to avoid supporting or participating in actions negatively
affecting floodplains. This executive order has served as the model for states to emulate and led
to equivalent executive orders issued by governors and/or statutes enacted by state legislatures.

Fifth, in 1980, two years after President Carter created FEMA to consolidate federal
disaster related programs into one agency, FEMA established the State Assistance Program to
fund the development of state floodplain management capability to assist communities in
carrying out their requirements for participation in the NFIP. This program was necessitated by
the lack of floodplain management capacity in many states throughout the country. According to
Wright (2000), “State floodplain management capability to assist communities to interpret and
utilize flood insurance study data and to enact and enforce required floodplain management
measures did not exist in most states” (page 38). As discussed in later sections of this report, the
State Assistance Program has evolved into the current Community Assistance Program that
funds states to assist local communities and has set the precedent of federal funding of many
state floodplain management activities.

The 1982 assessment of state floodplain management previously mentioned was
conducted by the ASFPM, as part of Jon Kusler’s “Regulation of Flood Hazard Areas” study
which he completed for the WRC as part of its charge to conduct research on floods and to
prepare written reports regarding intergovernmental relationships in a unified national program
for floodplain management (Bloomgren 1982). A limited survey consisting of at least the

7 An Executive Order (EO) has the force of law and may be issued by a President or Governor. EOs are typically
based on existing authority and do not require additional action by a legislative body to be effective.
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following seven topics® was completed by each of the state coordinators of the NFIP: 1) number
of communities subject to flooding; 2) local enabling authority; 3) existing state floodplain
management; 4) state floodplain management activities; 5) problems; 6) innovations; and 7)
selected state floodplain management publications.

There were four findings of note in the 1982 assessment. First, there were at that time 27
states that had adopted state statutes regulating the floodplain or established standards for local
regulation. Second, implementation of state programs that were now on the books were impeded
by “inadequate enabling authority, inadequate funding, poor flood data, public apathy and lack of
intergovernmental coordination” (Bloomgren 1982:17). Third, many state programs were only
partially effective. According to Bloomgren (1982), “program success is hampered by
fragmented floodplain management powers, lack of clear floodplain management goals,
inadequate funding and staffing, exemptions, inadequate control of public uses, inadequate maps
and lack of public awareness” (page 37). Fourth, there were expectations that activities funded
through the newly created State Assistance Program would expand and improve state floodplain
management capabilities. Bloomgren (1982:28-30) divided activities initially funded through the
State Assistance Program mentioned by survey respondents into the following five categories:

1. training and education of local community leaders;

2. development and/or distribution of promotional and informational materials used for
training and education;

3. technical assistance to local governments;
4. flood hazard mitigation programs; and

5. legislative/regulatory analysis to determine what changes need to be made to strengthen
floodplain management.

Based on a qualitative analysis of the responses, Bloomgren (1982) listed ten elements
“found in the more effective state programs” (page xi). These were:

1. alead agency — a single location with experts in floodplain management that should have,
at a minimum, the “authority to coordinate activities, provide technical assistance and
education and establish standards;”

2. adequate funding;

3. expert staff;

¥ Bloomgren did not include a copy of the survey instrument. The topics listed are those in her tables that were
created to organize the responses for each state and do not likely reflect the actual questions or all the questions
asked each respondent, some of which were mentioned in the text. She also noted that “Not all states were able, in
the short time available, to provide specific details on staff and budget” (Bloomgren 1982:55).

Evaluation of the National Flood Insurance Program
State Roles and Responsibilities in the National Flood Insurance Program



23

4. Regulation of private uses of the floodplain;

5. Supplementary statutory authority to do such things as acquiring flood-prone structures,
operating flood warning systems, and developing flood hazard mitigation plans;

6. Rules — having adequate administrative regulations to carry out statutes;
7. Mapping and data gathering capacity;

8. Technical assistance provided to communities;

9. Educational support for all involved with floodplain activities; and

10. Planning responsibilities before and after floods.

Because most states did not possess these elements, Bloomgren included
recommendations for their development, most of which relied on the federal government to
support greater state involvement in floodplain management and to provide the necessary
funding or other assistance for states to upgrade their capabilities.

In 1985, Burby, French and their colleagues published the results of a national
assessment of the effectiveness of flood plain land use management based on the quantitative
analysis of returned mail surveys from over 2,500 knowledgeable local, regional, and state
officials. As part of their analysis, the investigators evaluated the role of states and how their
programs affected local flood plain management programs. When state officials were asked to
list their two most important roles, “planning and coordination” was included in 90% of the
responses and “technical assistance to local governments” was included in 86% of the responses.
Only two other roles were listed on more than 10% of the responses: “public information/flood
warning” (56%) and “regulation of flood hazard areas” (52%). When asked what two roles they
were most involved in, five were listed on 38% or more responses: “technical assistance to local
governments” (74%), “planning and coordination” (68%), “post-disaster assistance” (66%),
“public information/flood warning” (56%), and “regulation of flood hazard areas” (38%). These
results coincide with Bloomgren’s. State functions were limited and important roles were those
that were funded by the State Assistance Program.

To understand how effective state roles are, Burby, French and their colleagues asked
local officials to relate their experiences with state programs. They found that “a majority of
local government officials (52 percent)...were not familiar with their state’s flood hazard
mitigation programs. Of those that claimed to know something about their state’s program, only
11 percent reported they were very familiar with state efforts in this area” (Burby, French, et al.
1985, p. 124). Local officials were also asked about types of assistance they received from their
state between 1978 and 1983. The investigators stated that “The successful efforts of NFIP State
Coordinators are clearly evident. A majority of local governments reported receiving information
about the NFIP from state sources (53 percent) and almost a majority (49 percent) cited the state
as their source for flood plain maps” (Burby, French, et al. 1985, p. 125).
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Burby, French et al. (1985) finally conducted a multiple regression analysis “to determine
the effect of state programs on the scope and implementation of local programs” (page 127).
They found that “state flood hazard management programs are instrumental in stimulating local
programs to protect property and preserve the environment, and they are instrumental in
increasing the local administrative priority of flood hazard management” (p. 127 and 133).

The state of floodplain management in the mid-1980s was summarized in the 1986
publication, A Unified National Program for Floodplain Management, written by the
Interagency Task Force on Floodplain Management. It confirmed that states were then
developing the necessary capabilities to provide local governments with information and
assistance to implement the NFIP. “Especially since the mid 1970s, State capability to carry out
floodplain management activity has expanded and now many states have vigorous and
comprehensive floodplain management programs” (Interagency Task Force on Floodplain
Management 1986, p.VII-7).

L. R. Johnston Associates (1992), in its assessment of floodplain management in the
United States, summarized the development of floodplain management in the 1970s and 1980s.
The 1970s were characterized as a decade for states to become involved with floodplain
management and the 1980s as a decade for state floodplain management programs to evolve.
“During the 1980s, the significant ‘new’ legislative or institutional changes were few. Rather,
more attention was given to implementing policies and programs. The federal government took
on more of a coordinative role, providing direction and technical assistance. State and local
governments gradually increased their role in fashioning floodplain management strategies
appropriate to their jurisdictions” (L. R. Johnston Associates 1992, Chapter 4 p.11).

By 1990, the basic state role in the NFIP, assisting local communities comply with
federal directives, had been established, and the majority of states had enacted floodplain
management statutes (ASFPM 1992 and L. R. Johnston 1992). As a consequence, state
floodplain management capabilities had begun to expand to provide local communities with the
necessary information and skills to carry out the mandatory activities of the state and federal
programs. The ASFPM also noted in its 1992 survey of state and local programs in floodplain
management that recent activities initiated by several states since its first survey in 1989—
certification in floodplain management, establishing state or regional floodplain management
associations, publishing newsletters, and training building inspectors in floodplain management—
were fostering professionalism in floodplain management (ASFPM 1992). In essence, states had
become critical partners in the unified national floodplain management program, something first
envisioned by the WRC in 1968.

The state role in floodplain management has expanded greatly since L. R. Johnston’s
assessment in 1992. Two important developments were partially responsible. First, the
implementation of the CRS has provided the incentive for states to further increase their
floodplain management capacities. When states have the responsibility to train local officials and
provide information on activities that exceed NFIP minimums, state personnel must be
knowledgeable in these areas first and are forced to develop innovative programs that meet local
conditions. Bosselman and Callies (1971) describe the problems that a program like the CRS
overcomes in the NFIP:
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“Any complex system of regulation has a natural tendency to reduce innovation. Minima
become maxima. When regulators approve one design it creates a powerful incentive for
other([s]...to use the same approach” (p. 319).

This certainly was the case with the NFIP, which could have limited states to assisting
communities implement minimum land use and building code requirements. To achieve CRS
goals, state and federal officials have to encourage communities to go beyond the minimum and
integrate floodplain management principles into all their development decisions.

Second, in 1999, the ASFPM initiated its Certified Floodplain Manager (CFM) Program.
According to the ASFPM (2003b), the goals of this program are to “(1) advance the knowledge
of floodplain managers, (2) enhance the profession of floodplain management, and (3) provide a
common basis for understanding floods and flood loss reduction approaches” (p. 3). As more
people are certified, over 3,300 by 2006°, states adopt, support, and implement new ideas and
innovations developed and advocated by state floodplain management practitioners.
Consequently, state floodplain managers are moving toward the leading edge of advancements in
the professional field of floodplain management and becoming less dependent on the federal
government for program development. The CFM program’s continuing education requirement
will ensure that state floodplain managers remain at the forefront of their profession. In
recognition of the value of the CFM program in improving community compliance, FEMA and
other federal agencies have provided funding support for the establishment and operation of the
CFM program. FEMA officials sit on ASFPM’s CFM Board of Regents to coordinate the CFM
program with FEMA’s training initiatives.

The advances in state floodplain management during the 1990s led the ASFPM to create
its Effective State Floodplain Management Programs document in 2003. It was not intended to
provide a “one-size-fits-all” program for states to emulate. Rather, it presents ten principles that
underlie program components states should employ to manage floodplains incorporating local
conditions. The following ten principles were presented as components of an effective program:

1. State floodplain management programs need strong, clear authority.

2. State floodplain management programs should be comprehensive and integrated with
other state functions.

3. Flood hazards within the states must be identified and the flood risks assessed.
4. Natural floodplain functions and resources need to be respected.

5. Development within the state must be guided away from flood-prone areas; adverse
impacts of development both inside and outside the floodplain must be minimized.

6. Flood mitigation and recovery strategies should be in place throughout the state.

? ASFPM web site, August 2006, www.floods.org/TheOrganization/offrpt.asp
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7. The state’s people need to be informed about flood hazards and mitigation options.

8. Training and technical assistance in floodplain management need to be available to the
state’s communities.

9. The levels of funding and staffing for floodplain management should meet the demand
within each state.

10. Evaluation of the effectiveness of states’ floodplain management programs is essential
and successes should be documented. (ASFPM 2003A).

The ten principles are not new. They are very similar to those presented by Bloomgren
(1982) twenty years earlier and contain many of the components of excellent programs found by
Morse (1962) forty years earlier. What the three lists have in common is their focus on
conditions within states that support the implementation of floodplain management programs
rather than their technical content, which changes over time as technology advances, or local
conditions, which vary within and between states.

1.3.3 The Current Situation®

All fifty states participate in the NFIP and the Community Assistance Program —State
Support Services Element (CAP-SSSE). By agreeing to participate in these programs, states must
adopt certain roles specified in the Code of Federal Regulations and the annual Guidances to the
CAP-SSSE respectively. However, states are also encouraged to develop program elements that
meet their specific needs. Therefore, state programs will share many characteristics but will also
exhibit unique elements. The following discussion begins with a description of program
requirements that essentially provide the minimum components of state floodplain management
programs and is followed by an analysis of state programs to determine to what extent states
achieve federal minimum requirements and also develop and implement additional tasks.

When states join the NFIP, they take on two separate roles, both of which require the
adoption of certain programs and policies. First, like local governments states are considered
“communities” and must adopt adequate floodplain management regulations that at least meet
NFIP minimum requirements (44 CFR 60.11 to 60.13). States must “comply with the flood plain
management requirements of all local communities participating in the program in which State-
owned properties are located” or establish appropriate regulations for state-owned property in
non-participating local communities. They must also purchase Standard Flood Insurance Policies
for state-owned structures or their contents.

' This section is based on an analysis of information included in the current Code of Federal Regulations (CFR),
Guidance provided to states for the Community Assistance Program — State Support Services Element (CAP-SSSE)
for FY 2005 and FY 2006; forty-nine state Floodplain Management Work Plans required for states participating in
the CAP — SSSE program composed in either 2004 or 2005, there being one for each state except Pennsylvania,
which has not filed a work plan as of the writing of this report; and ASFPM 2003a, 2004a, and 2004b.
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Second, state agencies designated as “State Coordinating Agencies” must perform certain
duties in this role to guide and upgrade local government capabilities to meet NFIP program
requirements. Appendix 1 contains the sections of 44 CFR which pertain to the state role. To
summarize, Subsection 60.25 outlines state responsibilities under the general umbrella of
“demonstrating a commitment to the floodplain management criteria” by: enabling local
communities to regulate development; guiding communities in ordinance administration;
informing local government and the public about floodplain management requirements;
providing floodplain mapping assistance; notifying FEMA of local compliance issues;
regulating to prevent environmental and water pollution during floods; coordinating state
floodplain management activities; and training.

As can be discerned from the above list of responsibilities, FEMA has recognized that
many issues are appropriately dealt with at the state level of government and then the agency has
encouraged and mandated states to create and develop state floodplain management programs
that incorporate mechanisms ensuring effective implementation at both the state and local levels.
FEMA initially took action to assist states, including persuading and then mandating governors
to designate NFIP State Coordinators and detailed roles for those State Coordinators. The agency
worked with states to ensure they had adequate enabling legislation for communities, and
allowed more restrictive state and local requirements. By the late 1970s, FEMA ensured that
states had adopted compliant regulations either to be “self-insured” or to become NFIP
communities.

From 1981 to 1985, the agency funded state programs through the State Assistance
Program (SAP) to build state capability. At that point, the FEMA program changed to the
Community Assistance Program (CAP) in which the FEMA Regions reach an agreement with
each state to supplement Regional resources in performing NFIP activities. Essentially, the states
are treated as contractors to perform NFIP functions, with what some officials characterize as
little effort to build state capability.

While federal statutes do not provide advice on how to achieve specified activities,
guidance from FEMA to states that elect to participate in the CAP-SSSE program specifies
eligible activities and requirements they must or should perform. For fiscal year 2005, FEMA
(2005) listed eleven categories of eligible activities and requirements, included in Appendix 2.
States are required to conduct Community Assistance Visits and Community Assistance
Contacts, to help communities develop and adopt appropriate floodplain management
ordinances, and to play a significant role in the Map Modernization program. They are
encouraged to provide technical and other assistance to communities and individuals. To meet
the demands of CAP-SSSE, FEMA (2006) encouraged states “to have at least one full time
person dedicated to CAP-SSSE or other floodplain management activities to help maintain this
expertise and capability” (p. 6). Under the State Assistance Program in the 1980s, states were
required to have one full-time, state-funded position in order to be eligible for NFIP cost sharing
funds. This incentive process increased state capability because it required a commitment on the
part of state decision makers, such as the governor and legislature.

An examination of the extent to which states engage in the activities specified in the
NFIP and CAP-SSSE program requirements can be found in the most recent ASFPM survey of
floodplain management program coordinators (ASFPM 2004a). “State floodplain management
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programs devote time to at least nine categories of activities” (p. 4). As shown in Table 4
below'', in 2003, state floodplain management staffs spent 42% of their time on average in
training and education, 16% monitoring local programs, 6% working on local ordinances, 9% on
administration, and about 25% on other activities. Comparing this work breakdown to the
elements of the CAP-SSSE program, it appears that much more time was devoted to
recommended activities rather than to requirements. '

Because the ASFPM survey was conducted prior to the issuance of the first guidance for
FY 2004, states were allocating resources according to their program needs. When new demands
of the CAP-SSSE were added to ongoing state demands, it was likely that combined demands
might exceed the available state staff resources of many states. In fact, 75% of the NFIP State
Coordinators reported in their 2004 or 2005 state floodplain management plans that the costs of
planned activities were higher than expected funding. "

In its evaluation of what constitutes an effective state program, ASFPM (2003a) specified
one of its ten guiding principles as “the levels of funding and staffing for floodplain management
should meet the demand within each state” (p. 88). The Association further noted that a state
program, no matter how well designed it is, cannot function properly if it lacks the resources to
do so.

' This table is taken from ASFPM 2004a, page 4. As noted there, the percentages do not total 100% because of
rounding and the inclusion of other activities listed by state program coordinators.

21t is not clear how much time each activity should take, so one should not read into this observation any more than
states actually spent their time differently than what FEMA’s list would suggest.

1% 49 states, all but Pennsylvania, have produced state floodplain management plans. Of these, 45 included an
evaluation of the “gap” between planned funding needs and available funds, and 36 of the 45 projected that there
would be insufficient funds to meet all the funding needs.
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TABLE 4: Average Staff Time Spent on Floodplain Management Activities

Average

Floodplain management activities conducted by state staff peorfc:g'i ge

staff’s time
Technical assistance to local governments 21%
Monitoring local floodplain management programs 16%
Educating and training of local officials and other professionals 14%
Administering grant programs (state and federal) 9%
Mapping flood hazards or conducting engineering activities or support 8%
Providing technical assistance to property owners 7%
Helping with enforcement of local floodplain management ordinances 6%
State-level enforcement 3%
Promoting the sale of flood insurance 2%

A determination as to whether state floodplain management programs are properly
funded and staffed can be estimated using self-reported information in Table 2 of the 2003
ASFPM survey of NFIP State Coordinators (ASFPM 2004a) reporting salaries and fringe in state
floodplain management program annual budgets and data collected from several sources shown
in Table 5 below for variables that have been identified by Morse (1962), Bloomgren (1982) and
ASFPM (2003a) as being critical in discriminating between effective and ineffective state
programs. To evaluate funding levels, salary data in Table 2 of ASPPM 2003a were used. They
indicate that 73% (36 of 49) of the states received 50% or more of the total for salary and fringe
from the Community Assistance Program (CAP) and 57% (28 of 49) received 75% or more from
the CAP. Thus, assuming the statutorily required 25% state match, the majority of states were
relying solely on CAP for personnel expenses and in some cases for part or all of the state match.
These 28 states were clearly under-funded if they attempted to pursue state activities not
specifically authorized under CAP regulations or exceeded the capacity of their personnel in an
effort to achieve CAP goals. '

If states are under-funded to accomplish floodplain management goals, then it is likely
that they are also understaffed, an argument supported by NFIP State Coordinators in many
recent state CAP-SSSE plans. Is there a way to determine if and which states are understaffed?
Beginning with the findings by Murphy (1958), floodplain management research has consistently
found that the difference between effective and ineffective state programs can be partially

' This result is supported by the previously mentioned fact that the vast majority of NFIP coordinators thought their
programs were underfunded to meet CAP-SSSE goals.
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explained by the existence of statewide floodplain management regulations. Regulatory statutes
typically require dedicated staff to carry out the statutory requirements and/or monitor their
implementation. It follows then that the pursuit of both state and federal program goals is more
likely to be related to larger staffs with the capacity to pursue and accomplish the combined set
of goals. Using information on the scope of state statutes (those with and without regulatory
statutes) and the number of personnel in state floodplain management offices displayed in Table
5 below, a t-test was performed to determine if staff size is directly related to the existence of
state floodplain management regulatory statutes. The result shows that the difference

between states with and without regulatory statutes is statistically significant at the 0.001 level.
As can be seen in the raw data in Table 5, states with regulatory statutes have significantly more
personnel in their floodplain management offices than those that do not. In fact, the raw data
imply that the difference between states with and without regulatory statutes is having more than
one person in the state floodplain manager’s office.

Existing information concerning state programs is insufficient to conduct more detailed
analyses than those described above. Survey results do not provide the contexts within which
states operate, making it impossible to compare activities. In the next sections, hypotheses
concerning state floodplain management capability based on previous knowledge and opinions
of experts and information collected from several states to test their validity are presented.

Table 5 provides a summary of enabling legislation characteristics for each state, and the
number of personnel currently in each state floodplain management office.
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State Dillon’s Rule or State Planning Executive Order State Statutes Scope of State Number of
Home Rule State' Mandate? By Governor — Pertaining to Statutes Personnel in
Floodplain Floodplain Pertaining to State Floodplain
Management’® Management” Floodplain Management
Management’ Office®
Alabama Dillon — Some None Yes No Inconclusive 4.5
Alaska Home Rule General Yes No Inconclusive 1.25
Arizona Dillon — All Complete Yes Yes Enabling 0
Arkansas Dillon — All None No Yes Enabling 2
California Dillon — Some Complete Yes Yes Regulatory 10
Colorado Dillon — Some Complete Yes Yes Regulatory 5
Connecticut Dillon — All None Yes Yes Regulatory 2
Delaware Dillon — All General Yes No Inconclusive 3
Florida Uncertain Complete Yes Yes Regulatory 7
Georgia Dillon — All None Yes No Inconclusive 2
Hawaii Dillon — All General No Yes Regulatory 2
Idaho Dillon — All Complete No —Yes No —Yes Enabling 1
[llinois Dillon — Some None Yes Yes Regulatory 2
Indiana Dillon — Some None Yes (no mention) Yes Regulatory 5
Iowa Home Rule None (no response) Yes Regulatory (no response)
Kansas Dillon — Some None No Yes Regulatory 5
Kentucky Dillon — All General Yes Yes Regulatory 11
Louisiana Dillon — Some None Yes Yes Regulatory 4
Maine Dillon — All General Yes Yes Enabling 3
Maryland Dillon — All Complete No Yes Regulatory 2
Massachusetts Home Rule General Yes Yes Regulatory 3
Michigan Dillon — All None Yes Yes Regulatory 11
Minnesota Dillon — All None Yes Yes Regulatory 9
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State Dillon’s Rule or State Planning Executive Order State Statutes Scope of State Number of
Home Rule State' Mandate? By Governor — Pertaining to Statutes Personnel in
Floodplain Floodplain Pertaining to State Floodplain
Management’ Management” Floodplain Management
Management’ Office®

Mississippi Dillon — All None Yes No Inconclusive 1
Missouri Dillon — All None Yes No Inconclusive 6
Montana Home Rule None No - Yes Yes Regulatory 1

Nebraska Dillon — All General No Yes Regulatory 6.5

Nevada Dillon — All General No - Yes No Inconclusive 1.3

New Hampshire Dillon — All None No —Yes No Inconclusive 0.75
New Jersey Home Rule None No Yes Regulatory 6

New Mexico Home Rule None Yes Yes Enabling 1.5

New York Dillon — All None Yes Yes Regulatory 4.75

North Carolina Dillon — All Complete Yes Yes Regulatory 4.5
North Dakota Dillon — All None Yes Yes Regulatory 2
Ohio Home Rule None Yes Yes Regulatory 11
Oklahoma Dillon — All None No Yes Regulatory 2
Oregon Home Rule Complete No Yes Regulatory 1
Pennsylvania Dillon — All None Yes (no written plan) Regulatory 2
Rhode Island Dillon — All General No (no mention) Enabling 1
South Carolina Home Rule Complete Yes Yes Inconclusive 3
South Dakota Dillon — All General No No (Yes) Enabling 1
Tennessee Dillon — Some General Yes No (Yes) Enabling 0
Texas Dillon — All None No Yes Enabling 2

Utah Home Rule General No —Yes No Inconclusive 1.25
Vermont Dillon — All None Yes No (Yes) Enabling 1
Virginia Dillon — All General Yes Yes Enabling 3

Washington Dillon — All General Yes Yes Regulatory 7.5
West Virginia Dillon — All None Yes Yes Enabling 1

Evaluation of the National Flood Insurance Program

State Roles and Responsibilities in the National Flood Insurance Program




33

State Dillon’s Rule or State Planning Executive Order State Statutes Scope of State Number of
Home Rule State' Mandate? By Governor — Pertaining to Statutes Personnel in
Floodplain Floodplain Pertaining to State Floodplain
Management® Management” Floodplain Management
Management® Office®
Wisconsin Dillon — All None No Yes (no citation) Regulatory 9
Wyoming Dillon — All General Yes (no mention) No Inconclusive 1.5

'Categorization taken from Richardson et al., 2003. Categories are “Dillon—All” for states in which Dillon’s Rule applies to all municipalities;
“Dillon — Some” in which Dillon’s Rule applies to some but not all municipalities; “‘Home Rule” for states that shun Dillon’s Rule, and “Uncertain”
states that have conflicting statutes making it unclear when Dillon’s Rule is used.

? Categorization taken from Table 2 in Burby (2003:6). The categories are “None” for states with no local government planning mandate;
“General” for states requiring local governments prepare comprehensive plans but consideration of hazards optional; and “Complete” for states
requiring states to prepare comprehensive plans and mandate consideration of natural hazards.

3 Categorization taken from Table A3 in ASFPM (2004:4). The categories are “Yes” for states with executive orders and “No” for states
without executive orders. Also, there is a category “No-Yes” which represents the situation where there was a “No” in ASFPM (2004) but an executive
order was mentioned in a CAP-SSSE 5-Year Plan prepared by the NFIP State Coordinator in either 2004 or 2005. Although not defined in either
ASFPM (2004) or the CAP-SSSE 5-Year Plans, the executive orders generally identify the agency housing the NFIP State Coordinator and/or authorize
state agencies to comply with NFIP requirements.

* Categorization taken from section on State Authority included in CAP-SSSE 5-Year Plans submitted by NFIP coordinators in either 2004 or
2005. State statutes vary considerably from giving the municipalities the power to carry out floodplain management (often marked as “No-Yes”) to state
requirements that municipalities have the option or are required to adopt items in state statute as (marked as “Yes”).

> Categorization is based on descriptions of state statutes in CAP-SSSE 5-Year Plans and a reading of state statutes on the Internet. “Enabling”
refers to states with statutes that authorize local governments to develop and enforce floodplain management land use and zoning ordinances. State
agencies are typically assigned to assist local communities. “Regulatory” refers to states with statures that mandate local participation in the NFIP
and/or are more stringent than NFIP minimum regulations, and/or that may assign state agencies with certain floodplain management responsibilities.

® The information for this column comes from ASFPM (2004b) Table A-9. Particularly in states with state floodplain management laws and
regulations, some listed personnel may support the state’s program and are not necessarily doing work that directly supports the NFIP.
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2. METHODOLOGY

Each of the fifty states participates in the NFIP, and each state has developed a singular
floodplain management program. Over the course of the NFIP’s history, or earlier for some
states, programs have developed that reflect the circumstances of each state, including flood
history, legislative priorities, political forces, and numerous local factors. Actions in support of
floodplain management that have a beneficial effect in some states can be detrimental in others.
Through interviews with experienced professionals in the field of floodplain management at the
state and federal level, the study team was able to gain an initial, albeit subjective, understanding
of the broad forces that influence the composition of state programs.

2.1 Hypotheses

The literature summarized in the Background above contains presentations of historical
information and discussions about what constitutes an effective state floodplain management
program. However, there have been no significant studies that have attempted to test which
factors may be causally related to a strong and effective state floodplain management program
that would be robust over time. Part of the explanation for a lack of these studies is that the state
role is poorly defined by law and there are no standards to measure outcomes related to state
programs that are partially integrated within a larger federal program, the NFIP, as well as
potentially other federal programs and state legislative requirements. These characteristics make
it difficult to compare easily the set of multiple, often unique, state floodplain management
programs relative to the NFIP.

The study team thus developed hypotheses through consultation with experienced
floodplain managers, leaders of the ASFPM, past and present FEMA officials, and other
knowledgeable experts. This allowed the team to develop a set of potential expectations
regarding causal factors that generate strength in a program, effectiveness, and an ability to
maintain those characteristics over periods of time in which budget priorities, politics, and
organizational charts shift. The team first held informal discussions individually with the experts,
then formulated a long list of potential hypotheses. These hypotheses then were narrowed by the
study team to ones that are testable given severe limitations on budget, resource constraints for
data collection, and the available time to collect the information needed.

An interview guide was written that included questions to test the reduced hypothesis set.
During and following the interview process, problems arose that forced the study team to reduce
the number of testable hypotheses. Among the problems were the lack of useful information
gathered from the respondents and confusion among the respondents over what was being
sought. The diversity of state programs was wider than originally expected, making many
hypotheses irrelevant. Ultimately, the study team reduced its evaluation to seven hypotheses
(presented below) for which sufficient data was collected from most, if not all, the states
participating in the interviews.
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Hypothesis 1: States that take responsibility for floodplain management and floodplain
development beyond the federal requirements of the NFIP, achieve more successes in
floodplain management than states that concentrate solely on the NFIP.

This hypothesis derives from Murphy (1958), Morse (1962), Bloomgren (1982) and most
recently Effective State Programs (ASFPM 2003a) as well as interviews with numerous FEMA
regional staff and ASFPM leaders. According to interviewees, the specific circumstances
regarding a state’s adoption and implementation of floodplain management legislation are
thought to be significant factors in determining a state’s level of activity in support of floodplain
management objectives.

The timing of adoption is important. States that adopted regulatory measures governing
development in identified flood-prone areas before the NFIP was implemented, for instance, are
